EQUITY CASES 


ARGUED AND DETERMINED 


THE SUPREME COURT 


OF 


NORTH CAROLINA. 
DECEMBER TERM, 1839. 


CLABORNE WATSON ew. EDMUND W. OGBURN. 


In a bequest of slaves by a testator to his married daughter, to her and 
the heirs of her body, if any; if not, an equal division to be made be- 
tween her husband and herself at her death, her part to return to the 
old stock,” the limitation over of the wife’s share is not too remote, 
but will take effect upon her dying without leaving children. 

An agreement between one entitled absolutely to one half of certain 
chargeable slaves, a woman and children, and for life ag to the other 
half, and the remainder-man, that upon the latter’s assenting to the 
sale of the slaves by the former, he should have one half of the pur- 
chase money, is not inequitable, and will not be set aside. 


The plaintiff’s bill was filed in Febuary, 1838, and it p,.. 1939 
charged that William Ogburn died in 1824, having first du- - 
ly made his last will and testament, wherein, among other 
devises and bequests, he bequeathed as follows, viz: “ I give 
and bequeath to my daughter, Nancy Watson, a negro wo- 
man named F'an, and her increase after this date, to her and 
the heirs of her body, if any; if not, an equal division to be 
made between Claborne and Nancy, at her death, her part to 
return to the old stock”—that the plaintiff was the “ Cla- 
borne” intended and designated by the testator in said clause, 
and that “ Nancy,” therein mentioned, was Nancy Watson, 


who for many years before had been, and then was, the wife 
21 











354 


EQUITY CASES IN THE 


Dec. 1839 of the said plaintiff—that the executors named in the will of 


Watson 


v. 
Ogburn. 


~ the testator, proved the same after his death, assented to the 


foregoing bequest,and delivered the slave Fan unto the plain- 
tiff. The bill further stated, that the said negro weman af- 
terwards had six children, one of whem: died; that the negro 
woman and children yielded no profits, but were expensive 
to maintain; and that the negro woman was disobedient and 
dishonest; and that for these reasons, the plaintiff, in the 
month of April, 1836, when slaves were at their maximum 
price, sold the said Fan and her five children to one Rudolph- 
us Dodd, for the sum of $2,000, which he charged to have 
been a very full, if not extravagant, price. The bill then 
charged that the defendant, Edmund W. Ogburn, claiming 
to be the agent of the children of the testator, other than the 
plaintiff’s wife, demanded of the plaintiff the one half of the 
said price; and threatened, in case of refusal, to bring suit 
against him therefor, or for the half of the slaves which his 
constituents claimed by reason of the said bequest; that at the 
time of this demand, payment of the purchase money had 
not been made by the said Dodd; that the plaintiff refused to 
comply with the demand, because he conceived it unreason- 
able; but, being an old man, and desirous of peace, consented 
at last that one half of the purchase money might be deposi- 
ted with the said defendant, to be held for his constituents 
until they could be seen by him, and a settlement attempted; 
and thereupon the said Dodd paid the plaintiff $1,000, the 
half of which was immediately handed over to the defend- 
ant, and executed two notes of $500 each, one payable to the 
plaintiff, and the other to “ the heirs of William Ogburn, de- 
ceased,” the last of which was also delivered to the said de- 
fendant; and averred that the money so handed over, and the 
bond so delivered, to the defendant, were so paid and deliv- 
ered solely to quiet the apprehensions of those in whose be- 
half the defendant acted, until an interview could be had be- 
tween them and the plaintiff, and a better understanding had 
in relation to the matter in difference between them; but not 
with an intention to part with his right to the price of the 
slaves, or any part thereof, under the will of the testator. 
The plaintiff then insisted, Ist, that under the bequest afore’ 
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said, he had an absolute interest in the whole of the said Dec. 1839 


slaves; or 2ndly, that at all events he was entitled to an ab- 
solnte interest in one half thereof, and to the use of the whole 
during the life of his wife; and, therefore, ought to have the 
interest of the whole purchase money in lieu of those profits 
while she lived—and charged that, even if he had surrender- 
ed the money and delivered the bond to the defendant abso- 
lutely for the benefit of his constituents, yet so far as the same 
was without consideration, he was entitled to relief in equity. 
The plaintiff charged that he had repeatedly applied to the 
said defendant in vain, to procure a meeting of his pretended 
constituents, and had warned him not to deliver over the mo- 
ney or the bond received from Dodd, to them, and that he un- 
derstood that they were both yet in the hands of the defend- 
ant; he set forth the names of the next of kin or legatees of 
William Ogburn, for whom the defendant had claimed to 
act, whom he prayed might be made parties to the bill, with 
apt words to charge them, (if the Court should deem the 
same necessary,) but prayed process only against the defend- 
ant; and prayed that he might answer the charges of the 
bill; that he might be decreed to surrender to the plaintiff the 
money and bond so received as aforesaid, in order that the 
bond might be collected, and the whole enjoyed by the plain- 
tiff, as was most manifestly his right; and for general relief. 
The defendant admitted, by his answer, the bequest set 
forth in the bill, and the assent thereto by the testator, and 
said that the persons interested in the negroes, in the event 
of the plaintiff’s wife dying childless, having heard that the 
plaintiff was about to sell the said negroes to a trader, who 
would carry them out of the State, employed the defendant 
as their agent, to have the necessary legal measures taken to 
prevent the execution of this design; and that, in pursuance 
of the authority with which he was thus clothed, he inform- 
ed the plaintiff of his determination to prevent this injury to 
the rights of his constituents. He said further, that it was 
then reduced to a moral certainty that the plaintiff’s wife, be- 
cause of her advanced age, would never have children; and 
that it had been a matter of discussion between the plaintiff 
and the children of William Ogburn, (other than the plain- 
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Watson 


v. 
Ogburn. 
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, Watson 
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Ogburn. 
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tiff’s wife,) whether, in the event of her dying without a 
child, the plaintiff would be entitled to the whole, or to a moi- 
ety only of the said negroes. The defendant further answer- 
ed, that upon notifying the plaintiff of his purpose, as above 
stated, the plaintiff expressed great solicitude to obtain the 
defendant’s permission to carry the purposed sale into execu- 
tion; which was absolutely refused upon any other terms 
than an equal division of the purchase money between the 
plaintiff and the defendant’s constituents; averred that to 
these terms the plaintiff acceded, and thereupon the sale took 
place, at the price of $2,000, half cash and halfon credit; and 
five hundred dollars was paid directly by the purchaser to 
the defendant, and a note of $500, made payable “ to the 
heirs of William Ogburn, other than Nancy Watson,” execu- 
ted and delivered to him by the purchaser. The defendant 
expressly denied that the money or note was received by him 
as a deposit, or upon any other terms than in payment for 
the interest of his constituents in the property sold; admitted 
that the plaintiff afterwards forbade him from paying over 
the money or delivering the bond to his principals, and that 
the same were still in his hands. To this answer there was 
a general replication; and testimony was taken on both sides, 
but it is so unimportant that it is unnecessary to state it.— 
There was no proof on the part of the plaintiff that the money 
received and bond delivered to the defendant, was received 


or delivered upon any condition. 


W. A. Graham for the plaintiff. 
J. T. Morehead for the defendant. 


Gaston, Judge, after stating the case as above, proceeded 
as fullows: The plaintiff claims relief in the first place, for 
that the money and bond in the hands of the defendant, are 
in conscience his; because, according to the legal operation 
of the bequest in William Ogburn’s will, the absolute inter- 
est in the slave Fan and her increase, vested wholly in the 
plaintiff, and the ultimate disposition attempted thereof in 
the will was void. ‘This position is unfounded. The divi- 
sion, in case Nancy Watson shall not have heirs of her body, 
is directed to take place at her death, and therefore the lim- 
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itation over is not too remote. In the next place, he insists Dec. 1839 
that being entitled under the will to the use of these negroes | 
during the life of his wife, he is therefore, in conscience, en- 
titled to the use of the money, the price thereof. We donot Ogbur. 
feel the force of this argument, According to the plaintiff’s 
own shewing, the use of the negroes during the life of his 
wife, was a charge upon him, “and not a benefit—and a 
charge for the benefit of all interested in the ulterior dis- 
position. The plaintiff had no right to change the char- 
acter of the property, without the assent of those whom 
the defendant represented; and there was clearly nothing 
inequitable in their refusirg that assent, unless a half of the 
purchase money was forthwith paid or secured to them.— 
And, as it appears that when the sale was made, this was ac- 
tually done; and there is no evidence to shew any agreement 
in relation to the sale, other than such as may be inferred 
from the division of the purchase money, we must presume 
that the partiestinterested deliberately agreed upon this mode ; 
of adjusting their respective rights. 

The authority of the defendant to act for the children of 
William Ogburn, is not distinctly admitted in the bill; but if 
the plaintiff had meant to deny his authority, and to set aside 
the transaction because of the want of authority, the bill 
ought to have contained a distinct averment of the fact. In- 
stead of this, the bill seems predicated upon the assumption 
that the defendant was not merely an agent, but the trustee 
of those for whom he acted. This assumption is unfound- 
ed—and we should hold it necessary before the plaintiff To « bin 
could have a decree, that the defendant’s principals should a 
be made parties to the cause. But as we are satisfied that principals 
whether they be or be not made parties, the plaintiff has no gente, 
equity whereon to demand our aid, we direct his bill to be 
dismissed with costs. 


Per Curiam. Bill dismissed. 


W — 
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Dec. 1839 JOSEPH MUNNERLIN ts. CHARLES BIRMINGHAM. 


Where one took an abs: lute bill of sale for a slave for whom he paid a 
full price, and at the same time gave to the seller, on a.separate pa- 
per, an instrument, promising that if the latter would, on some 
day in the ensuing month, “tender’ to him the same price, he would 
“give” him the same slave; adding, “if failing to comply on thatday, 
this shall no longer stand good against me;"’ and it did not appear that 
there was any mention then made of a mortgage, or that a loan was 
ever talked of, or contemplated between the parties, or that the ven- 
dor set up any claim to the slave, either as mortgagor, or in any other 
way, until ten years afterwards; if was held that the transaction was 
never regarded by the parties asa mortgage, but only as an agreement 
for a resale, of which the vendor had lost the benefit, by not compl y- 
ing with its terms. 


The plaintiff stated in his bill, which was filed in the 
Spring of 1835, that on the 12th of December, 1822, he 
borrowed of the defendant the sum of $400; and to secure 
the repayment thereof, executed a bill of sale, of the same 
date, for a female slave, named Tener: and, at the same time, 
took from the defendant, on a separate paper, the following 
instrument, in writing: “on condition, at January, 1823, that 
Mr. Joseph Munnerliu does come forward, and tender unto 
me, Charles Birmingham, four hundred dollars, lawful mo- 
ney of the State, I will give him a negro girl, by the name 
of Tener, seventeen years old. If failing to comply on that 
day, this shall no longer stand good against me. December 
12th, 1822. Charles Birmingham.” The plaintiff insisted 
that the bill of sale, and the above mentioned written instru- 
ment, constituted a mortgage of the slave Tener, to secure 
the sum borrowed; and he thereupon prayed to be permitted 
to redeem the slave Tener, and her three children. 

The defendant, in his answer, denied that he executed the 
instrument of writing set forth in the bill. He said that he 
purchased Tener for $400, that being a full and fair price, 
and took a bill of sale for her. He denied that there was a 
mortgage, or any intention to take the slave on mortgage to 
secure the repayment of the $400. 

The plaintiff filed a replication to the answer, and the par- 
ties proceeded to take proofs. 
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Winston for the plaintiff. Dec. 1839 
Mendenhall for the defendant, —- 


Monnerlin 


Danta@1, Judge, after stating the case as above, proceeded Birming- 
as follows: ‘The proof is satisfactory to us, that the defend- ham. 
ant did execute the instrument of writing mentioned in the 
bill. But taking the bill of sale and the said instrument to- 
gether, and all the circumstances which surround the case, 
and we are of the opinion that they do not constitute a mort- 
gage. It seems to us, that the instrumént executed by the 
defendant, is but an agreement for a resale of the slave Te- 
ner for the sum of $400, if the plaintiff tendered that sum 
by the month of January, 1823. There is nothing mention- 
ed of a mortgage or money borrowed, in either the bill of 
sale or the paper writing. There is no proof, that the girl 
was worth more than the money advanced by the defendant. 
There is no covenant in the instruments, or out of them, for 
the repayment of the money to the defendant, in case of the 
death of the slave, or any repayment; and there is no evi- 
dence that a loan was ever talked of or contemplated between 
the parties. The slave was immediately delivered to the 
defendant on the advancement of the money. And it wasa 
long time (upwards of twelve years,) which had elapsed . 
without any mention by the plaintiff, until about two years 
before he filed his bill, that he had any claim to the slave, as 
mortgagor, or in any other way. We are induced to think, 
from the whole case, that the plaintiff never considered the 
transaction a mortgage, but only as an agreement for a resale 
which he had lost the benefit of, by not complying with the 
terms of itin time. Vide Poinderter v. McCannon § 
Hauser. 1 Dev. Eq. Rep. 373. 

We are of the opinion that the bill must be dismissed. 


Per Curiam. Bill dismissed. 
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Dec. 1839 HUBBARD PEARSON etuxor etal. ve. DUDLEY D. DANIEL etal. 


——————_— -_ 


Infermation given to one about to purchase a tract of land, that a particu- 
lar family has a claim to it, affects him with notice of the equitable 
claim of the wife to have the land settled to her separate use. 

Proof that a husband represented that certain money which he advanced 
for the purchase of a tract of land, was part of the separate estate of 
his wife, is competent to establish the fact that it was the wife’s mo- 
ney, against one claiming as a purchaser at an execution sale, against 
a third person—Aliter if the claim had been under an execution sale 
against the husband. 

A purchase at an execution sale, against one whe held in trust for the 
separate use of a married woman, held, upon the testimony of one wit- 
ness only, supported by corroborating circumstances, against the posi- 
tive denial of the defendant, to have been made with notice of the e- 
quitable claim of the wife, and upon an agreement to convey it to her 
use, upon being paid the amount of the debt due him for which the 
land was sold. 


On the 25th of May, 1806, in contemplation of a marriage 
about to take place between Hubbard Pearson, of this State, 
and Martha Rogers, of South €arolina, several negro slaves, 
the property of the said Martha, were duly conveyed unto 
John Rogers and Nathaniel Pearson, their executors, admin- 
istrators and assigns, upon trust, to the use of the said Mar- 
tha until the intended marriage should be solemnized; and 
after the said marriage should be solemnized, then for the sole 
and separate use of the said Martha for life, free from the con- 
trol or dominion of her husband, with a power to said Mar- 
tha, notwithstanding her coverture, to dispose of the same by 
her last will and testament, or writing in nature thereof: 
and after the death ot the said Martha, in case she should not 
exercise the said power of disposition, then for the use, bene- 
fit and behoof of such child or children, issue of the said 
marriage, as should be living at her death, to his, her or 
their heirs forever. The contemplated marriage was soon 
after solemnized; John Rogers, one of the trustees in the mar- 
riage settlement, died in South Carolina, and Francis S. Lee, 
of that State, administered there on his estate. Nathaniel 
Pearson, the survivirg trustee, removed from this State to 
the State of Mississippi. In September, 1832, upon the peti- 
tion of the plaintiff, Martha Pearson, formerly Martha Ro- 
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gers, and of the said Francis S. Lee, in the Court of Equity Dec. 1839 
for the county of Anson, that Court appointed Benjamin F.", 
Pearson and Clinton Pearson trustees for the purposes of et uxor 
said settlement, in lieu of the said Nathaniel Pearson and - al. 
Francis S. Lee. At the September term, 1835, this bill was Daniel 
filed by the said Hubbard Pearson and Martha, his wife, et al. 
Benjamin F. Pearson and Clinton Pearson and others, the 
children of the said Hubbard and Martha, against Dudley D. 
Daniel, Angus McRae and Henry Buchanan. The bill 
charged, in substance, that after the execution of the said set- 
tlement, and the marriage of the said Hubbard and Mary, 

the trustees permitted him to receive the profits of the trust 
property, for the purpose of applying them according to the 

trust declared in the settlement, until the sum of two thous- 

and dollars arising therefrom had accumulated, when John 
Rogers, one of the trustees, having died, the said Hubbard, at 

the request of the said Martha, purchased from Nathaniel 
Pearson, the surviving trustee, a tract of land, with the said 

sum of money, for the purpose of having the same settled to 

the same trusts as were declared in that settlement; and that 
thereupon, and with the intent of carrying this purpose into 
execution, on the 24th day of January, 1826, the said Na- 
thaniel and one William Johnson and Hugh McKenzie, who 

had some lien or encumbrance on the said tract, joined in a 

deed whereby the said Nathaniel bargained and sold, and the 

said William aud Hugh confirmed, unto a certain John M. 
Rogers, the son and administrator of the deceased trustee, in 

fee simple, the tract aforesaid, with the buts and boundaries 

set forth in the bill; and that the said sum of $2,000 was 
thereupon paid unto the said Nathaniel, William and Hugh 

—and averred that it was the intention of all the parties to 

said deed, as well as of the said Hubbard and Martha, that 

the conveyance aforesaid should be upon the same trusts as 

were declared in the settlement; but that the person who 
drafted the deed, by mistake, omitted to insert the proper 
clauses for expressing said trusts; which omission was then 
overlooked by the persons interested in the transaction. The 

bill further charged, that in the year. 1828, the defendant, 
Daniel, recoyered a judgment at law against the said John 


22 
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Dec. 1839 M. Rogers, for the suin of $456:11 1-2 cents, sued out execu- 


Pearson 
et uxor 
et al. 
v. 
Daniel 
et al. 


tion thereon, and caused the same to be levied on the said 
tract of land, bought the same at the sale, under the execution, 
for the sum of $389:53 cts.; and having obtained a deed 
therefor from the sheriff, conveyed the same to the defendant, 
McRae, who afterwards conveyed it to the defendant, Buch- 
anan—that before the said Daniel so purchased, he well knew 
that the said land had been conveyed to the said John M. 
Rogers, as a trustee for the trusts in the marriage settlement 
expressed; and that the said McRae and Buchanan had also 
full knowledge thereof respectively, before they severally 
contracted for or paid the purchase money for said land.— 
The bill then especially charged, that one William Chapman 
attended the sale by the sheriff, for the purpose of satisfying 
the execution against Rogers, and thereby preventing the 
sale, having been requested so to do by the said Hubbard, 
who preferred to pay the amount of the judgment, rather than 
permit his wife and children to be harassed by a law-suit; 
that before the sale was made, the said Chapman informed 
the defendant, Daniel, of his purpose, and proffered to pay 
the amount of the judgment; but Daniel declined receiving 
it, stating that it was not material in what way the business 
was managed; that his object solely was to secure the debt, 
and preferred purchasing the land at sheriff’s sale, declaring 
at the same time, that whenever the debt due to him should 
be paid, he would then convey the land to the persons enti- 
tled to it; that this declaration and undertaking was made in 
the presence of the said Chapman, of the said Hubbard, and 
many others; and they all reposing full confidence therein, 
permitted the sale to proceed; and the tract of land, well 
worth $2,000, was bid off'by Daniel, at the price of $389:53 
cents. ‘The plaintiffs charged that they had paid to Daniel 
the residue of his debt, and had repeatedly offered to refund 
to him the amount of his bid; but that he had refused to re- 
ceive the same. And they prayed that the said defendants 
might be decreed to convey the land to the trustees for the 
plaintiff, Martha, upon the trusts declared in the marriage 
settlement, and to account for the rents received from the 
said land, and damages thereunto done, since they had taken 
possession thereof. 
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The defendant, McRae, did not answer the bill, and the Dee. 1839 
same was duly taken pro confesso and ordered to be heard 5 
ex parte against him. The defendant, Buchanan, answered axor et al. 
merely that in April, 1834, he purchased from the defendant, Daniel 
McRae, three tracts of land adjoining each other, of which  ¢ 4), 
the tract described in the bill was one, at and for the price of 
$4,250, which he averred to be a full and fair price, and that 
he paid the whole of the purchase money before the filing of 
the bill—that while in treaty with McRae, having heard a 
rumour that there was some dispute as to the title of some 
part of the land, he enquired nearly of all the neighbors re- 
specting the title; all of whom informed him that there was 
no difficulty as to McRae’s title, except one William Johnson, 
who told him that there had been a talk that Hubbard Pear- 
son intended to file a bill about the land—that in conse- 
quence of this information, he applied to the Clerk and Mas- 
ter of the Court of Equity, who stated that no such bill was 
filed, nor had he heard of any person purposing to file one— 
that thereupon he confirmed his bargain with McRae, and 
heard no more of the dispute until he had paid the purchase 
money and obtained the possession of said land. This de- 
fendant also said that the plaintiffs resided within a mile or 
two of this tract of land, while he was in negotiation for it; 

- and, as he believed, had knowledge thereof while it was go- 
ing on; but they did not set up or pretend a claim to said 
land, or give him notice thereof, although they had abun- 
dant opportunities for doing so. 'The answer of the defend- 
ant, Daniel, stated that at the January term, 1828, he obtain- 
ed a judgment against John M. Rogers for $423:09 cents, 
principal money, and $21:85 cents, interest, besides costs of 
suit; and that execution having been sued out upon that judg- 
ment, and levied on the tract of land described in the bill of 
the complainants, as the land of said Rogers, the said tract 
was sold in April, 1828, when he became the purchaser, at 
the price of $425; which price, after paying sheriff’s com- 
missions and costs, paid off $389:53 cents of the debt recov- 
ered—that the defendant took a deed of conveyance from the 
sheriff, and afterwards obtained the possession—that after 
having had possession for some years, he sold the land to the 
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Dec. 1839 defendant, McRae, for $1,625, payable in four annual instal- 
Pearson et ents; that the said defendant then took possession, and ear- 
uxor et al. ly in 1835, sold and conveyed the same to the other defend- 
Onis ant, Buchanan, in whose possession it then was. ‘This de- 
et aj. fendant positively denied that William Chapman, in the bill 
named, or any one else, offered before the sale to satisfy said 
execution, or that the defendant used any means to prevent 
said Chapman or any other person from discharging it, or 
that he ever told Chapman that he only wished to secure his 
debt, and that he would re-convey to Hubbard Pearson, or 
any one else, on payment of his execution and costs—but 
averred the facts to be, that some time previous to the sale, 
he received a letter from Chapman, who lived at Cheraw, in 
South Carolina, requesting the defendant to have the sale 
postponed until the Tuesday or Wednesday of the court 
week; and stated that Chapman would attend on that day 
and satisfy the execution; that the sale was postponed, as re- 
quested; that Chapman attended at the appointed day, but de- 
clined to have any thing to do in the matter, and refused to 
satisfy the execution, and thereupon the sale proceeded. The 
defendant further stated, that after the sale was over, and on 
the same day, Chapman applied to the defendant and _prof- 

fered to pay him the amount of his execution, if defendant * - 
would convey the land to him; which offer defendant refus- 
ed—that afterwards, on the same day, Hubbard Pearson ap- 
plied to him, and desired to know if the defendant would not 
let him have the land, in case he would pay the defendant 
the amount of the judgment and costs; which proposition 
was also refused. But, defendant admitted, “ that inasmuch 
as the said Hubbard Pearson was principal in the note on 
which said judgment was obtained, and the uncle-in-law to 
the defendant in the execution,” that he did agree, on the 
same day, after the sale had been made, with the said Hub- 
bard, that if he, the said Hubbard, would pay this defendant 
$700 on a specified day, then this defendant would re-convey 
the land to such of the children of said Hubbard as the said 
Hubbard might direct—and said that Hubbard Pearson failed 
to pay at the appointed day; and defendant, at his urgent so- 
licitations, and the solicitations of his wife, gave him time re- 
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peatedly to make the proposed payment—and after the time Dee. 1839 
last appointed expired, defendant took possession of the prem- mst 
ises; which possession had been continued, as he believed, for oxor et al. 
seven years adversely, and he claimed the benefit of such Denial 
possession as if he had specially pleaded it. Thedefendant 4), 
also stated that he never heard it suggested, until he saw the 
allegation in this bill, that the land in question was the prop- 
erty of the plaintiff Martha, nor did he believe that it was 
bought with her separate money; and averred that he was in- 
formed before the sheriff’s sale, by Hugh McKenzie, one of 
the persons who executed the deed to John M. Rogers, that 
Rogers’s title was unquestionably good; that Hubbard Pearson 
was present at the sale, and no claim inconsistent with the ti- 
tle of Rogers was then set up by him or any other person 
thereto—that since defendant had taken possession of the 

. land, he rented the same to Hubbard Pearson, and took his 
obligation for the rent, in which the said Hubbard acknow!l- 
edged the land-once to have been that of John M. Rogers— 
that plaintiffs have repeatedly offered to buy the land from 
him, and never pretended to question his title to it—defend- 
ant further said that he never heard of the omission alleged 
to have been made by mistake in the deed to Rogers; and 
alleged, if the land was paid for, and the omission made by 
mistake, as charged by plaintiff, both of which he denied, that 
he was a purchaser for valuable consideration and without 
notice. ‘The plaintiffs entered a general replication to these 
answers, and proofs were taken on both sides. 


Winston for the plaintiffs. 
No counsel appeared for the defendants in this Court. 


Gaston, Judge, after stating the pleadings as above, 
proceeded as follows: The material facts in this cause are 
those which are put in issue by the answer of the defendant, 
Daniel. For, as to the special defence set up by the defend- 
ant Buchanan, that he is a purchaser for a valuable conside- 
ration, and without notice, that may speedily be dismissed. 
He offers no proofs that he has paid any thing. In his an- 
swer, there is enough to fix him with notice. He admits 
that he had heard from Mr. Johnson, that there had been a 
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Dec. 1839 talk of H. Pearson filing a bill for the land; and although 
Reeuidaen” the Pearsons lived within a mile or two of the land, he pro- 
ak et al, ceeded to buy it without making an enquiry of them, or any 
_ Of them, in relation to this supposed claim. But Mr. John- 

Daniel , " . : : 
et al, 50n’s testimony states the information communicated to him 
in much stronger terms than it is expressed in his answer.— 
He informed the defendant that the Pearsons did have a claim 
to the land—although he believed they were too careless to 
prosecute it. Having chosen to speculate upon the title, af- 
ter receiving this information, the defendant must abide the 

result. 

The question raised upon the pleadings from whom mov- 
ed’ the consideration for the land conveyed by Nathaniel 
Pearson to John M. Rogers, might have been one of difficulty, 
if the defendants had set up title undera purchase at execu- 
tion sale against H. Pearson. 'The evidence is full that it 
passed through his hands, but not so full whether it was his 
money or the money of Mrs. Pearson, although the weight 
of the evidence is in favor of the latter position. Nathaniel 
Pearson—with whom H. Pearson, as the agent of his wife, 
contracted for the purchase—and who was the surviving 
trustee in the marriage settlement—states his belief that the ~ 
money paid by H. Pearson, to discharge the encumbrances 
then upon the land, was the separate money ot his wife. It 
is true, that he gives no other reason for his belief than, H. 
Pearson’s insolvency; but it is not easy to suppose, from the 
relation in which he stood both to H. Pearson and his wife, 
but that he must have had the best means of knowing 
whence the funds came. But the pleadings raise no ques- 
tion between the creditors of H. Pearson and the plaintiff 
Martha; and as to all others but his creditors, the proof that 
the consideration moved from her is full. It was paid by 
him as her money, and the conveyance from Nathaniel Pear- 
son, the surviving trustee, to John M. Rogers, the son of the 
deceased trustee, was made, as Nathaniel Pearson testifies, 
upon the explicit understanding that the money was hers, 
and that he was to hold the land as a part and portion of her 
trust estate, and for no other purpose; and no part of the 
consideration was paid by John M. Rogers. Besides, it ap- 
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pears that the Pearsons took possession, and held possession Dec. 1839 

of the land so conveyed, until after January, 1829; and no seme 

claim was ever set up to it by Rogers, in his life-time. uxor et al. 
There is no proof of a mistake on the part of the drafts- ** 

man, of the conveyance from Nathaniel Pearson to John M. et al. 

Rogers in omitting the declaration of trusts intended to be 

inserted therein. But Rogers accepted the. conveyance of 

the legal estate, without advancing any part of the conside- 

ration money, with a knowledge that the same had been paid 

as the proceeds of the property secured to Mrs. Pearson, 

in the marriage settlement—and, therefore, independently of 

his parol undertaking, became, in construction of law, a trus- 

tee for the purposes of that settlement. 


The next and most important controversy of fact, is, whe- 
ther the defendant Daniel purchased at the execution sale, 
upon an agreement that he would convey thé land to the 
purposes of the settlement, upon being paid the amount of 
his judgment against John M. Rogers. Some light is thrown 
upon this question, by certain records filed by the defendant 
as exhibits. From these, it appears, that at the July Term, 
1827, of Anson County Court, two actions were instituted 
by the defendant Daniel, one against John M. Rogers, by an 
attachment which was levied on this tract of land, and the 
other against H. Pearson, by original writ, and that both of 
these were brought upon a joint and several note of the said 
Pearson and Rogers, executed 30th January, 1837, for the 
sum of $423:09 cents, payable to the said Daniel, on the 
10th day of March then next following. Judgments were 
obtained in both at the January Term, 1828, a venditioni 
issued upon the judgment against Rogers, to sell the tract of 
land so attached, and a fi. fa. upon the judgment against 
Pearson. Upon the fi. fa. which was endorsed, “this judg- 
ment the same as D. TD. Daniel v. John M. Rogers, and one 
satisfies both, except costs,” the sheriff returned “no goods.” 
The vendilioni, which was endorsed “ this is the same as No. 
38, and one satisfies both, except costs,” was returned “land 
sold and bid off by D. D. Daniel for $425, 15th April, 1838,” 
These exhibits, in connection with the defendants’ statement 
in his answer, shew that the sale at which the defendant 
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Dee. 1839 bought, was upon a judgment recovered against Rogers, for 
Pearson et 2 debt due from H. Pearson as principal, and Rogers as sure- 
uxoret al.ty. The testimony of William Chapman is, that he was 
Daniel present at the sale—that it was stated to the defendant Dan- 
et al. iel, in his presence, by H. Pearson and H. McKenzie, that 
the land was held by Rogers, in trust for Mrs. Pearson; that 

Daniel appeared to consider the land as the separate estate of 

Mrs. Pearson—professed to desire no more than his money 

from the trustee—did expressly agree with McKenzie and 
Pearson, in the presence of the witness, that he would bid off 

the land and convey it to Mrs. Pearson, or to a trustee for her 

and her children, upon receiving the amount of money due 

him; that upon this distinct understanding, he was allowed 

to become the purchaser; that in two hours after the sale, 

the witness having heard from McKenzie and Pearson, that 

they had become suspicious, from some things said by the 
defendant since the sale, that he might not act correctly, of- 

fered, as the friend of Rogers, the trustee, (who was absent,) 

to pay him at or.ce the amount of his judgment; but the de- 
fendant refused to receive the money, making some evasive 
answer. If this testimony is credited, the allegation in the 

bill which we are now examining, is fully proved. But it is 
objected that this is the testimony of one witness only, a- 

gaiust the positive and unequivocal denial of the defendant. 

True, there is but one witness who expressly and directly 
testifies to the controverted fact—but his testimony is so up- 

held by corroborating circumstances, and the part of the an- 

swer which opposes it is so obviously disingenuous, that we 

have no difficulty in determining to which we onght to give 

credit. ‘The Pearson family were in actual possession of the 

land at the time of sale. Did this circumstance awaken no 
suspicion in defendant’s mind, that they might have some 

right to the land so held? H. Pearson was notoriously insol- 

vent. Did this fact, connected with the former, lead to no 
enquiry on the part of the defendant, his creditor, whether 

this land was liable for his debt? The answer leads us to 

infer that he did enquire of Hugh McKenzie; for it says that 

he was told by McKenzie, before the sale, that Rogers’s title 

was good. We are not informed why he made the enquiry, 
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but can we doubt but that McKenzie, being privy to the pur- Dec. 1839 
poses of the conveyance from Nathaniel Pearson to John M. ; “neem 
Rogers, when informing defendant that the ¢i¢le to Rogers axon et al. 
was good, informed him also for whom Rogers took that ti- D 

tle? Besides, what mean the applications which defendant 4. . ie 
states to have been made to him directly after his purchase, 

first by Chapman—and then by H. Pearson, to pay him up 

the amount of his judgment? If there was no understanding 

before the sale, that its purpose was to secure the amount of 

the judgment, what could induce either to suppose for a mo- 

ment, that the defendant would take $400 for a piece of land 
absolutely his, and which he afterwards sold for $1,600? 

But while he peremptorily rejected all offers for the land from 

Mr. Chapman, Rogers’s friend, he did consent to sell for less 

than half price, that is to say, for $700, to Mrs. Pearson and 

her children; and the motive assigned for this act of benevo- 

lence is so singular that its modus operandi is unintelligible. 

We may imagine that sympathy for the suffering surety might 

induce a person of ordinary humanity, on a re-sale to him of 
property bought very cheap at execution, to abate something 

of its actual value—but how compassion could be excited for 

the condition of the principal, because of a sacrifice of the 

surety’s property, certainly is not easy to be conceived. If 

Mr. McKenzie were alive, it would have been desirable to 

have his testimony also—but he is dead—and no other per- 

son now living is represented as having been privy to the , husband 
transaction other than H. Pearson; and he could not be a cannot, in 
witness, in whatever manner the bill had-been framed. The wich 2 bill 
rule of equity, as well as of law, forbids husband and wife to faced be 
be witnesses for or against each other. “ The foundations for his wife 
of society would be shakened” by permitting it ( Vowles v. in respeot ’ 
Young, 13 Ves. 140). It is, perhaps, proper to notice a doc- A site 
ument which has peen produced by the defendant, and which het separate 


use; for the 


is relied on as evidence either to shew an abandonment of rule of e- 
Mrs. Pearson’s equitable right, or to confirm the defendant's Y eis of 


denial that she ever had such right in the land in question. law forbids 
husband 


This is a note signed by her husband, dated the 23rd of June, and wife to 
1828, promising payment to the defendant, Daniel, of the sum = con 


of ten dollars, on the 1st January, 1829, “ for and in consid- — om 


23 
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Dec. 1839 eration of the use and rent of a tract of land for part of the 


Pemee: 


ot Year 1828, formerly the property of John M. Rogers— 


uxor et a. now the property of the said D. D. Daniel.” On this isan 


Daniel 
et al. 


indorsement by the defendant of some small demands of H. 
Pearson; and further, that “ he is willing they shall balance 
the note, if the maker has no objection.” It is very certain 
that this document neither purports to be, and if it did, could 
not operate as a release of Mrs. Pearson’s equity. And with 
us it has no weight, as tending to prove that she never had 
such equity. ‘The deposition of Vincent Parsons, taken by 
the defendant, shews that from the date of the sheriff’s sale, 
in April 1828, up to February, 1829, Mrs. Pearson was, from 
time to time, striving to make the best terms she could with 
the defendant, to prevent herself and family from being turn- 
ed out of possession. It is during this period of moral 
duress that the signature of her husband is obtained to 
to the paper exhibited, which obviously was framed and 
used, not for the purpose of securing rent, but to serve as an 
acknowledgment that the land when sold belonged to John 
M. Rogers, and that it became the property of Daniel under 
the sale. We view it as a shallow artifice to prop a title, 
which the defendant was conscious needed support. Upon 
the proofs, therefore, the Court holds that the defendant, Dan- 
iel, did buy the land in question, with notice that it was held 
by John M. Rogers, for the purposes of the trust in the mar- 
riage settlement, and upon an agreement to convey it to those 
trusts, when he should be fully satisfied the amount due him 
of the debt of H. Pearson and John M. Rogers. 

We much desire that the nature of that debt were more 
fully explained—and we think it probable that this might 
have been done on the part of the defendant, had he deemed 
it expedient. It seems a little extraordinary that a person 
represented as so absolutely insolvent as H. Pearson, could 
find surety for upwards of four hundred dollars—and also, 
that the friends of Mrs. Pearson, when this land was put up 
for sale, seemed all to acquiesce in the propriety of holding 
this debt a proper encumbrance upon it. These circumstan- 
ces have induced us to apprehend that the debt was in some 
way connected with the payment made for the land when 
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conveyed to Rogers—and that he joined the husband of Mrs, Dec. 1839 
Pearson in this note, upon the faith that the money to take it > 
up should be raised out of the proceeds of Mrs. Pearson’s yxor et al. 
_ Separate property. However that may be—in regard to which D ve : 
we make no declaration—as the plaintiffs found their claim a 
to the relief of the Court, mainly on the agreement of the de- 
fendant to re-convey upon payment of this debt—we permit 
the land to be regarded as a security for it. 
There must be an account taken, as prayed for, of the prof- 
its and alleged waste of the land, since it has been possessed 
by the defendants respectively—and also of what is due to 
the defendant, Daniel, because of his said debt. When the 
result of these accounts is ascertained, the Court will then 
decree a conveyance of the land to the purposes of the trust, 
upon the payment of the balance which may be tound due— 
and such other relief as may then appear necessary. 


Per Curiam. Decree accordingly. 
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Dee. 1839 JAMES MOORE os. BOSTON ISLEY. 


If there be several sureties fcr the same principal, and one of them be 
fixed with the payment of the whole debt, or of more than his rateable 
part thereof, the others, who are solvent, shall be compelled to con- 
tribute, in order to equalize the loss. Butif by any agreement be- 
tween the eureties, one of them is released by the creditor, upon his 
securing the payment of a certain part of the debt, he shall not after- 
wards be called upon to contribute to one or more of the remaining 
sureties, for a loss arising from the deficiency of another of them. 

One of three joint solvent sureties cannot sustain a bill against either of 
his co-sureties for contributicn out of a fund alledged to have been re- 
ceived by that surety for his indemnity from the estate of an insolvent 
co-surety, without making the other a. party. 

While the relation of joint sureties exists, funds received by one of 
them, (except under special circumstances) for the discharge of, or, 
as an indemnity against, Ais liability, are to be applied for the com. 
mon benefit of the sureties. But after that connection has been sev- 
ered by an agreement among the sureties, each of them has his dis- 
tinct and several claim to prosecute, because of what he has paid for 
his principal, or for an insolvent joint surety; and the others have no 
right to demand participation in what his diligence may enable him 
to procure, while thus prosecuting his several claim. 


In the year 1817, the plaintiff and the defendant, together 
with Daniel Harvey and William Dickey, became jointly 
and severally the sureties of one James B. Dickey, for the 
faithful discharge of his duties as guardian to the infant 
children of Henry Shutt, deceased; and, as such sureties, 
executed with their principal, the ordinary bonds required by 
law to be given by guardians. ‘The said James, mismanaged 
and neglected the estates of his wards—was removed from 
his guardianship—became insolvent, and left the State. In 
the year 1824, suits were instituted upon these bonds against 
all the sureties, and judgments rendered for upwards of six 
thousand nine hundred dollars. At the time of rendering 
these judgments, William Dickey was believed to be utterly 
insolvent; the defendant was regarded as in doubtful circum- 
stances, and the plaintiff and David Harvey had reason to 
fear that they would be compelled to pay the larger part of 
these judgments. The now guardian to the minors, was 
disposed to shew every lenity to the sureties which was con- 
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sistent with his duty, and readily assented to a proposition Dec. 1839 
which was suggested by the plaintiff, with the assent of Har-"y, 
vey. It was proposed that he should endeavor to procure —y, 
from the defendant, satisfactory security for the payment of Isley. 
one third of the judgments; and he was authorised, if he 
could effect such an arrangement, to release and discharge 

the defendant from any further liability upon the judgments; 

and the plaintiff and Harvey undertook and engaged, that 
they would then severally secure the paymeut of a third 
each. The guardian entered into a negotiation accordingly 

with the defendant, succeeded in making with him a satisfac- 

tory arrangement for securing, the payment of the one third 

of the amount recovered, and, thereupon, on the 17th June, 
1824, with the approbation of the plaintiff and Harvey, exe- 
cuted unto the defendant an instrument under seal, whereby, 

after reciting the judgments aforesaid, the payment of the one 

third thereof by the defendant, the assent of the plaintiff and 
Harvey, that in consequence thereof the defendant might be 
wholly discharged from the said judgments, without their or 
either of them being released or exonerated from the two- 
third parts remaining unpaid, he covenanted with the defend- 

ant that neither he nor his said wards would further sue, ar- 

rest, prosecute or take the defendant, his lands, tenements, 
goods or chattels, by virtue of the said judgments. Harvey 

and the plaintiff did not either of them make the arrange- 
ments which had been agreed upon, for securing the pay- 
ment of the unsatisfied parts of these judgments; and the col- 
lection of them having been lately compelled, Harvey’s prop- 

erty was found insufficient to satisfy his portion; and the 
plaintiff was obliged to pay this deficiency. He then brought 

this bill against the defendant, and prayed that the defendant 
might be decreed to divide with him the loss which he had 
sustained by reason of Harvey’s insulvency. 


W. A. Graham for the plaintiff. 
Waddell for the defendant. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: Courts of Equity interfere between co-sureties 
upon a principle of natural justice. If several persons have 
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Dec. 1839 become bound as sureties for the same principal, whether 


Moore 


v. 
Isley. 


~ these obligations be testified by one and the same instru- 


ment, or by different instruments, and whether the fact of 
such common engagement be or be not known to the respec- 
tive sureties, if, by the default of the principal, a loss must be 
sustained by some of the sureties, it is the obvious dictate of 
justice that it should be divided equally among all. The 
interest, if any, was common—so should be the burthen; the 
hazard was common—and so should be the misfortune. But 
it may be, and it generally is, in the power of the creditor to 
cominand the payment of the entire debt from which of the 
sureties he pleases. His caprice shall not be permitted to de- 
stroy their natural equities as against each other; and if one 
of them be fixed with the payment of the whole debt, or of 
more than his ratable part thereof, the others who are solvent 
shall be compelled to contribute, in order to equalize the loss. 
Equality is here equity. The suffering surety is subrogated 
to the rights of the creditor, as against the other sureties, to 
the extent of their shares of the debt. ‘The judicial recogni- 
tion of this principle as a rule of right, may be the founda- 
tion of inferring a contract between co-sureties that the loss 
shall be thus apportioned. But, whether the liability to con- 
tribution rest directly upon this principle of natural equity, 
or upon the contract inferred from the presumed knowledge 
of the principle, it cannot be questioned but that such ar- 
rangements may be made between the co-sureties as will take 
them out of the operation of the principle, and negative the 
implied contract. Here the deferdant was originally bound 
with the piaintiff and Harvey, in a common liability for the 
same principal; and there being no contract to the contrary, 
he was bound to share equally with each of them in the loss 
occasioned by the default of their principal. But, it was sub- 
sequently agreed between the parties to this common liabili- 
ty that it should be severed, and that each should secure to 
the creditor the payment of a third of the joint debt, and re- 
ceive from him a release as to the residue. This agreement 
was executed on the part of the defendant, and he, with the 
assent of the others, obtained from the creditor a covenart, 
operating as an absolute release tohim. The other two 
thirds of the amount recovered, then remained an onus upon 
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the plaintiff and Harvey only. They had been before co- Dec. 1839 

sureties with the defendant for the whole amount—but after 00, | 
° ‘ oore 

this release to the defendant they were alone co-sureties for _y. 

the part remaining unpaid. The defendant, by their con- #!ey- 

sent, was thus taken out of the reach of the principle which 

rendered him liable to contribution for an injury which ei- 

ther of them might sustain, by reason of the inability or de- 

fault of the other. It seems to us, that an express agreement 

that the defendant should not be liable to such contribution, 

was not necessary. His original liability to the other sure- 

ties was founded on the tie of a commor responsibility. This 

vinculum being severed by the consent of the parties—a com- 

mon responsibility no longer continuing as to him, but a new 

responsibility, toa diminished amount, being created between 

the others—the plaintiff has no ground of natural equity or 

of implied contract, on which he can demand of the defend- 

ant to share with him the loss sustained by reason of this lat- 

ter responsibility. ‘The creditor has no right or remedy a- 

gainst the defendant to which the plaintiff can claim to be 

subrogated. All the creditor’s rights and remedies against . 

the defendant have been extinguished by the assent of the 

plaintiff. The inducement to the defendant to exert himself 

to discharge a third of the debt was, to save himself from the 

hazard of being compelled to pay more. This object would 

be in a great degree defeated, if, after his release by the cred- 

itor, he might be obliged to pay more, in case either of the 

others shon!d neglect to perform what was incumbent upon 

him. Had the plaintiff and Harvey executed the agreement 

on their parts, the present controversy could not have arisen. 

Each of them relied upon the other for the performance of 

this agreement; and if this confidence has been misplaced, he 

who trusted must bear the consequences. It is the opinion 

of the Court that the bill, so far as it seeks contribution from 

the defendant, because of the loss thrown upon the plaintiff 

by Harvey’s failure to pay a third of the judgments, must be 

dismissed. The bill has other objects. It charges that the 

defendant, since the departure of James B. Dickey from the 

State, has obtained property from or of the said James, which 

he hath converted to his exclusive indemnity; and prays that 
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Dec. 1839 the defendant may be decreed to give the plaintiff an equal 
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Isley. 


benefit of this indemnity. The defendant denies this allega- 
tion peremptorily and fully, and no evidence is offered to 
support it. The bill, therefore, must be dismissed also, so far 
as it seeks to charge the defendant because of property of the 
said James, alleged to have been thus received. 

The bill further charges that the defendant has received _ 
property of William Dickey, the supposed insolvent surety, 
and appropriated it to his exclusive indemnity, and prays the 
benefit of a participation in this. The defendant admits, that. 
as the administrator of William Dickey, who it thus appears 
is dead, he has received certain notes; and that he has other- 
wise got into his possession bonds, in which the said William 
had an equitable interest; but insists that he has paid over to 
the plaintiff more than an equal share of these notes and 
bonds. ‘The defendant also admits that he is prosecuting a 
claim against the heirs at law of William Dickey, with the 
view of subjecting a tract of land to sale, in order to rer-une- 
rate the defendant for the excess he paid over a fourth of the 
judgments against James B. Dickey and his sureties. The 
Court forbears from considering the equity arising upop this 
part of the case, because it is of opinion that the same cannot 
be definitively decided, without making Daniel Harvey a 
party in the cause. Should the fund which the plaintiff seeks 
to charge, be one which the defendant is bound to apply to 
the indemnity of the plaintiff, it is also applicable to the re- 
lief of Harvey, so far as he may have been injured. The 
objection is not taken by the pleadings. 'The Court does not 
dismiss the bill on this account, but will retain it for a rea- 
sonable time, in order that the plaintiff may, if he thinks 
proper, take the proper steps to make Harvey a party to the 
suit. Ifthe plaintiff does not move within the first twenty 
days of the next term, the bill is to be dismissed altogether, 
with costs. 


Per Curiam. Decree accordingly. 


The plaintiff having, under the leave given him in the de- 
cree made in this cause, in accordance with the foregoing o- 
pinion which was filed at a former term, taken the necessary 
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steps to make Daniel Harvey a party, the cause came on to Dee. 1839 


be further heard at the present term, when the following o-~}, 
pinion of the Court was delivered by his Honor: 


oore 


Vv. 
Isley. 


Gastron, Judge. When this cause was heretofore heard, 
every thing was disposed of except the claim set up by the 
plaintiff to have an account and contribution from the de- 
fendant, because of property of William Dickey, the supposed 
insolvent, and the defendant’s intestate, which was alleged to 
have come to the hands of the defendant. Upon this part of 
the case we then forebore to decide, because we deemed it 
essential that Daniel Harvey should be made a party. The 
plaintiff hath since amended his bill, and therein stated that 
the said Daniel Harvey had died, and the plaintiff had duly 
administered on his estate, and insisting that the defendant 
was bound in equity to divide all the funds which had or 
might come into his hands, of the estate of the said William 

Dickey, in such manner as to make the loss fall equally _up- 
on the solvent sureties, prays for the necessary accounts, and 
for relief accordingly. The defendant insists by his an- 
swer, that the plaintiff hath no right to call upon him for 
any contribution, because of funds of the said William 
Dickey, either received or to be received by him, except for 
any excess thereof, after remunerating the defendant for what 
he paid, because of the said William’s supposed insolvency, 
and states his belief that there will not be any such excess. 

The position taken by the defendant is, in our judgment, 
correct. While the relation of joint sureties exists, funds re- 
ceived by one of the joint sureties, (except under special cir- 
cumstances, not necessary to be now stated,) for the discharge 
of, or as indemnity against, his liability, are to be applied for 
the common benefit of the sureties. But, after that connec- 
tion has been severed, each of the sureties has his distinct and 
several claim to prosecute, because of what he has paid for 
his principal—and the others have no right to demand parti- 
cipation in what his diligence may enable him to procure, 
while thus prosecuting this several claim. So, when one 
of several sureties neglects to pay his part of the debt of an 
insolvent principal, and the whole is paid by the other sure- 
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ties, then as to the sums respectively paid by them to make up 
his deficiency, he stands to each of them as a principal, and 
each in like manner has a several claim to prosecute against 
him to this extent. 

The defendant administered on the estate of William Dick- 
ey, and has a right to avail himself of all the privileges of 
an administrator, to re-imburse himself out of the estate of his 
intestate for what his intestate owed him. The plaintiff’s 
debt is of the same dignity. 'The demands are distinct—and 
the defendant, in conscience as in law, may retain as against 
the plaintiff, for the full satisfaction. of his own demand. 

The plaintiff has a right, if he chooses, to have an account 
of the estate of William Dickey, in the hands of the de- 
fendant, the administrator, applicable as assets to the satis- 
faction of the plaintiff after atlowing this retainer to the de- 
fendant for the full amount of his own loss. It is for him, 
however, to consider whether he will run the risque of taking 
such an account. He may elect to do so at any time within 
the first twenty days of the next term—if he do not so elect, 
the bill to stand dismissed, with costs. 


Per Curiam. Decree accordingly. 
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JOHN HOUGH ws. CHARLOTTE D. MARTIN et al. 


The construction of devises of legal interests in land isa legal question, 
and belongs to the tribunals of the law, and not to those of equity; 
and the obscurity of the will furnishes no sufficient reason for apply- 
ing to equity; for, if the obscurity be not so great as to render the dis- 
position altogether unintelligible, the devise will be valid at law, so 
far as it can be understood; and if it be so vague and uncertain as not 
to amount toa designation of any corpus, it necessariiy follows that no 
court can help it, but that it must be ineffectual. 

A Court of Equity will not entertain a bill to settle boundaries, except 
in cases in which the boundaries were once certain, and were render- 
ed uncertain by the default of the defendant, or these under whom he 
claimed; and where there was either an agreement that the land of the 
several parties should be distinguished; or some relation between the 
parties, which made it the duty of one of them to preserve the land- 
marks, and therefore the boundaries became confused, by the neglect 
or fraud of the party charged with that duty; as.a tenant. 

It is essential to a bill to stay waste, that a good, and not a doubtful ti- 
tle to the place wasted, or in which the waste is apprehended, should 
be shewn. Equity will not interfere for that purpose, where, by pos- 
sibility, the plaintiff’s claim, now confessedly uncertain, may turn out 
upon evidence hereafter to be discovered, to cover a part of the land 
in which it is said the waste is contemplated. 

In a bill for the discovery and production of deeds, it is absolutely ne- 
cessary to charge that the deeds have come to, or are in, the hands of 
the defendants. Itis not sufficient to state that a certain person had 
some deeds in his hands without describing them, and that he died 
and made some of the defendants his executors, and others his devi- 
sees, without any allegation that any deeds for the land claimed by the 
plaintiff, or material to him in the controversy, have come into the 
custody, or under the control of the defendants. 


The bill was filed in September, 1838, and charged that 
James Hough, a brother of the plaintiff, died some time in 
the year 1821, having previously made and published his 
will, duly executed to pass real estate, wherein he devised 
as follows: 

“T give to James Martin the tractof land of two hundred 
acres I now live on, including other tracts and parts of tracts 
within the bounds here laid down, beginning at a post oak, 
Thomas Smith’s corner, on the upper side of Cedar Creek, 
including a tract of two hundred and fifty acres I bought of 
James Garris—also, a fifty acre tract I bought of Henry Nor- 
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Dec. 1839 man—a four acre tract I bought of Thomas Mawdthen, be- 


Hough ginning at the corner of the Garris tract and Norman tract, 
Vv 


. _ hot far from the old field, running a direct course to the up- 
ry per corner of the Belyen tract, in the old field, a stake—then 
* ineluding the Belyen tract of one hundred acres—then be- 
ginuing at a Turkey oak, William Kirby’s corner, on the up- 
per side of Cedar Creek, then crossing said creek, with his 
line, to a corner—then with the courses of the different tracts 
to Thomas Smith’s land—said Martin’s, when it joit.s them 
with Thomas Smith’s lines to the beginning post oak—as 
the patterns and deeds will shew, to him forever. I give to 
Hezekiah Hough, Jr. two hundred acres of land, whereon 
John Ingram now lives, after the time of his lease, being five 
years from the 1st of January, 1821. I give to Moody Hough 
one hundred acres of land, whereon the widow Nicolin now 
lives. I give to Hezekiah Ross two hundred acres of land, 
_ including the Brown plautation, beginuing at a cotker of the 
Parker tract, next to John Briley’s. I give the remaining 
part of my land, not given away, to John Hough.” 

The bill then alleged that the description in the said will 
of the several tracts of land devised to the.said James Mar- 
tin, Moody Hough and Hezekiah Ross, were so obscure that 
the plaintiff was unable to fix upon the residue, which of 
right under the will belonged to him; and charged that James 
Martin, taking advantage of the said difficulty, had taken 
possession, several years before, ofa portion of the land which 
the plaintiff confidently believed was not devised to the said 
Martin, nor otherwise disposed of by the said will, and con- 
sequently, by the terms thereof, belonged to the plaintiff; that 
the plaintiff accordingly instituted an action of ejectment 
against the said Martin, in the Superior Court of Law for 
Anson county, but failed therein, by reason of his inability 
to locate his claim under the said will; and that the said dif- 
ficulty still continued, and was likely to continue, without 
the aid of the Court of Equity. The bill then charged that 
the plaintiff frequently applied to James Martin, who qualifi- 
ed as the sole executor of the testator, to admeasure and lay 
off to him, his, the plaintiff's portion of the land, under the 
devise in his brother’s will, and to surrender to him the title 
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deeds therefor; which, the plaintiff averred, were all iu *the Dee. 1829 
possession of the said Martin; with all which reasonable re- ow 
quests the said Martin altogether refused and neglected to- 
comply. The bill charged further, that some time in the Marta 
year 1836, the said James Martin died, leaving a will proper- allen 
ly executed, to pass real estate, of which he appointed Thom- 

as Waddil! and Charlotte D. Martin, his executor and exec- 

utrix, who duly qualified thereto, and wherein he devised the 

lands given him by the will of James Hough, to his widow, 
Charlotte D. Martin, and his children; and that since the 

death of the said James Martin, his said devisees had taken 
possession of, and trespassed upon, lands which the plaintiff 

well believed were his own, under the will of his said broth- 

er, James Hough; that the said Moody Hough and Hezekiah 

Ross, both before and since the death of the said James*Mar- 

tin, had done likewise; and that all the said parties still con- 

tinued avd. threatened so to do; and the plaintiff alleged, that 
should he ultimately be placed by this Court in a situation to 

assert his rights at law, the said lands would be so cutdown, 

worn out, and otherwise destroyed, as to be of little or no val- 

ue, unless something was done to arrest the said parties “ in 

their destructive career.” That the said Hezekiah Ross had 

sold his interest to one John Briley, who was also commit- 

ting depredations upon lands which the plaintiff believed con- 
stituted a portion of the lands devised to him by his said 
‘brother; and that the plaintif had frequently applied to the 

said parties in a friendly way, and requested them to respect 

his rights, and come to some understanding and agreement, 

by which the property of each might be fixed and established 

by proper metes and boundaries; but that these reasonable re- 

quests of the plaintiff, the said parties had entirely disregard- 

ed, pretending at some times that their claims covered all, or 

nearly all, the lands owned by the said testator, James Hough; 

and at others, that at law the plaintiff’s claim was altogether 
barred; which pretences the plaintiff alleged to be untrue, 

and that he was entitled to a large quantity of valuable land, 

under the will of his said brother; but that he could not es- 

tablish his metes and bounds without the assistance of this 

Court. ‘The bill then prayed for process against the execu- 


Hough 
ve 
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Dec. 1839 tors and devisees of the said James Martin, Moody Hough 
‘fia and John Briley, that they should answer all the allegations 
v. Of the said bill, and particularly “ that they might set forth 
—_ and discover what land they claimed under the said will of 
oo the plaintiff’s brother; that they might be enjoined from cut- 
ting down or otherwise wasting any of the timber, houses or 
land devised by the will of James Hough, until the land sev- 
erally devised to each claimant was laid off and ascertained; 
and that the rights of the plaintiff might be settled and ascer- 
tained, and his land admeasured and laid off to him by. metes 
and bounds; and that the title deeds to the said land might 
be all set forth and produced, and such as the plaintiff was 
justly entitled to, handed over and delivered to him;” and for 

general relief. 

To this bill the defendants demurred; and the cause com- 
ing on to be heard at Anson, on the last circuit, before his 
honor Judge Toomer, upon the bill and the demurrer there- 
to, his Honor sustained the demurrer, and the plaintiff ap- 


pealed. 


No counsel appeared for the plaintiff in this Court. 
Winston for the defendants. . 


Rurrin, Chief Justice. No counsel has appeared before 
us for the plaintiff; and we cannot, therefore, be sure that we 
correctly apprehend the ground or grounds on which relief 
was intended to be claimed in the bill. As far, however, as 
we have unaided been able to collect the grounds brought 
forward in the bill and exhibits, we are of opinion that the 
bill cannot be supported, but was properly dismissed. 

From the general scope of the bill, the principal object as 
stated particularly in the prayer, seems to be, to have the land 
devised to the plaintiff, admeasured and laid off to him by 
metes and bounds; and as subsidiary to that relief, that the 
land devised to the other devisees respectively, be laid off and 
ascertained, and to those ends, that the defendants may pro- 
duce the title deeds of the testator’s lands; and in the mean 
while, that the several defendants may be enjoined from cut- 
ting timber, or committing any other waste upon any of the 
lands devised in the will. 





SUPREME COURT OF NORTH CAROLINA. 


383 


It is to be remarked, in the first place, that the Court is not Dec. 1839 


called to act between these parties on the idea of decreeing a 
partition of lands given or held jointly or in common. There 
is nothing of that kind in the will or bill. ‘The devises are 
distinct to each devisee, and of distinct parcels; and, there- 
fore, there is no partition to be made. 

But, although the bill admits that the devises are not of 
shares in a known subject, but are devises of different tracts 
of land to sundry persons in severalty, yet it states, as the 
grievance to the plaintiff, that the descriptions in the will of 
the several tracts given to Martin and the others are so ob- 
scure, that he cannot identity those tracts; and, therefore, can- 
not know what land is given to himself, the plaintiff. ‘The 
object, then, is to obtain that knowledge by the aid of this 
Court, as the plaintiff says he has failed in an attempt to iden- 
tify his land upon the trial of an ejectment. 


We are at a loss to conjecture what means a Court of E- 
quity has, of elucidating the point which creates the diffi- 
culty to the plaintiff, more than a Court of Law possesses; 
or of obviating the consequences of that difficulty under 
which the plainti# is suffering, as he says. ‘The construc- 
tion of devises of legal interests in land, is a legal question, 
and belongs to the tribunals of the law, and not to those of 
equity. ‘The vagueness or obscurity from any other: cause 
found in the terms in which the gift is expressed, cannot 
change the jurisdiction; for this Court has no peculiar prin- 
ciple of construction, in such cases, but interprets the will as 
a Court of Law would, and both courts use the same means 

. of identifying the thing given, namely: by resorting to doc- 
uments, the testimony of witnesses, and surveys. The ob- 
scurity of the will, therefore, furnishes no sufficient reason 
for applying to equity; for if the obscurity be not so great as 
to render the disposition altogether unintelligible, it will be 
valid at law, as far as it can be understood; and if it sound 
to folly, so far as not to amount to a designation of any cor- 
pus, it necessarily follows that no court can help it, but that 
it must be ineffectual. For this reason, the bill cannot as- 
sume the aspect of one for ascertaining confused boundaries; 
for although the Court of Equity has exercised the jurisdic- 


el 


Martin 
et al. 
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Dec. 1839 tion of settling boundaries of legal estates, yet it has been 
“Tough C2Utiously exercised; and in only a few instances, and in 
oug 
v. hone in which the boundaries were not once certain, and 
Mastin }yad been rendered uncertain,by the default of the defendant, 
et al. : 
or those under whom he claimed. In the case before us, the 
gravamen is not that a single land mark has been altered, or 
been permitted to perish by the act or neglect of the other 
parties; but that the testator was inexplicit and obscure in 
the language of bis will. 

If, however, that objection did not exist, the present case 
is not within the principles upon which the jurisdiction of 
ascertaining boundaries has hitherto proceeded. In all the 
cases, there was either an agreement that the land of the 
several parties should be distinguished, as in Norris v. Le 
Nevo. 3 Atk. 31; or some relation between the parties, which 
made it the duty of one of them to preserve the land marks, 
and therefore the boundaries became confused by the neglect 
or fraud of the party charged with that duty; as a tenant.— 
The Duke of Leeds v. the Eurl of Strafford, 4 Ves. 180. 
Attorney. General v. Fullerton, 2 Ves. & Bea. 264. Wéil- 
lis v. Parkinson, 1 Swanst.9. It is. not enough that the 
boundary is controverted, or that it has become confused, al- 
though it was once plain; but the confusion must have aris- 
en from the misconduct of the defendant, who is therefore e- 
quitably obliged to aid in its reestablishment. . Miller v. 
Warmington, 1 Jac. & Walk. 492. Between independent 
proprietors, equity does rot interpose, where there is no a- 
greement, fraud or neglect, and require either of them, against 
his will, to have his legal rights determined in any but the. 
established legal method. Atkins v. Hatton, 2 Anstr. 386— 
Speer v. Crowter, 2 Mer. 417. 

Nor is it possible to uphold the biil as one for an injunc- 
tion to stay waste, or for a discovery. As a bill of the former 
kind, it is radically defective, in not shewing a title to the 
place wasted, or in which waste is apprehended. The Court 
could not, therefore, act at all, without making the injunction 
as broad as the prayer of the bill on this head, and restrain- 
ing the defendants from the ordinary acts of ownership in 
any of the devised lands, as well those given to the defend- 
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ants as those claimed by the plaintiff, under the residuary Vee. 1839 
disposition to him. ‘The Court must not deprive the defend. "7 
ants of the use of their own property, because, by possibility, _ 
the plaintiff’s claim, now confessedly uncertain, may turn Martin 
out, upon evidence hereafter to be discovered, to cdver a part os 
of the land in which it is said the waste is contemplated. 
That would render the preventive justice of the Court, the 
instrument of positive oppression on the owner of probably 
the whole, and certainly a part, of the estate in his possession. 
Davies v. Leo, 6 Ves. 787. The bill ought to state a good 
title in the plaintiff to the specific Jand, else he cannot have 
an injunction. A doubtful title will not be sufficient. Jones 
v. Jones, 3 Meriv. 173—Storm v. Mann, 4 John. C. C. 21. 

As to the discovery of the deeds and their production, it is 
sufficient, without noticing other things, to say, that the bill 
does not charge any deeds to have come to the hands of these 
defendants. It only alleges that James Martin, the executor 
of the testator, Hough, had some deeds in his possession, 
though no description of them is given; and then that Martin 
died and made some of the defendants his executors, and de- 
vised to other of the defendants the lands given to him 
by the first testator. But, there is no allegation that any deeds 
for the land claimed by the plaintiff, or material to him in 
this controversy, have come into the custody or under the 
control of the defendants. 


Per Curiam. Decree affirmed. 


GUILFORD TALLY vs. MARTHA TALLY. 
Ay te Y ettea 


A Court of Equity will not entertain a bill against a Lunatic by his _4 42.84.23, 
guardian, for a settlement of the latter’s accounts, and for payment 77. 10 8 
of what may be found to be due to him from the lunatic—the proper —~- --~ ~~ 
method of proceeding in such case being by petition. ? 79~ SbF 


The bill stated the defendant to be a sister of the plaintiff 
25 
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and an idiot; and that, upon the death of their father, in 1818, 
she hecame entitled to three slaves, and to the sum of $500 
in the hands of the plaintiff; that he then took her to live 
with him, for the purpose of taking care of her; and also took 
the management of her property, as she had no guardian; 
that he had supported her comfortably up to the filing of the 
bill, in 1838, and that her negroes had increased to thirteen 
in number; and that her maintenance and that of her slaves 
had exhausted the sum of money originally in the plaintiff’s 
hands, and also the profits of the slaves, and that there re- 
mained a large balance due to the plaintiff; that in 1836, the 
plaintiff was appointed the guardian of his sister by the 
County Court; and that upon the application of the plaintiff 
to have his accounts settled, that Court appointed auditors 
for that purpose, and they, in August, 1837, made a report, 
upon which the balance due to the plaintiff was found to be 
$2,205:19 cents. A copy of the report was annexed to the 
bill, and therein the plaintiff was credited annually with the 
maintenance of the defendant and her slaves, and with inter- 
est thereon from the end of each year to the date of the re- 
port, amounting in the whole to $4,214:28 cents; and charg- 
ed with the debt of 8500 and the hires of the slaves accruing 
annually, and with interest as on the other side, amounting 
in the whole to $2,009:09 cents. 

The bill then stated it to be material to the plaintiff, to 
have his accounts settled without delay, as the witnesses by 
whom he could support his claim might die before a settle- 
ment could be made with the next of kin of the sister; and 
as she was an idiot, that a settlement could only be made 
through the intervention of the Court of Equity. And the 
bill thereupon prayed, that the plaintiff’s accounts might be 
taken under the direction of the Court, and the balance due 
him ascertained by the decree of the Court, and as many of 
the slaves be decreed to be sold as would satisf7 such balance. 

Upon the motion of the plaintiff, the Clerk and Master was 
appointed to defend the suit, and the plaintiff ordered to pay 
into his hands a sum to defray the expense. On behalf of 
the defendant a demurrer, for want of equity, was put in; and 
on the argument, before his honor Judge Saunpers, at 
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Warren, on the last circuit, the demurrer was overruled, and Dec. 183) 
an appeal on the purt of the defendant allowed. 


No counsel appeared for the defendant in this Court. 
Badger, W. H. Haywood and The Atiorney General 
for the plaintiff. 


Rurrin, Chief Justice, after stating the case as above, pro- 
ceeded as follows: Upon the reading of the bill, it struck us 
as being liable to the objection of novelty; which is an objec- 
tion in itself of no inconsiderable force. Our attention was 
not called to any precedent for it; and none such is within 
our own remembrance. In further considering the case, the 
Court has come to the conclusion that the bill can derive as 
little support from principle as from the practice of the Court. 
How far a Court could allow one notoriously of ronsane 
mind, like this party, to be charged even for proper ma‘nte- 
nance, by even a brother, for so long a course of years, with- 
out applying for a commission and getting an order of the 
Court confirming the custody of the person, and fixing a 
proper allowance, would at least be the subject of much con- 
sideration, if it were now to be determined. But we do not 
found our judgment on that point; and, therefore, it may be 
assumed that, like that of an infant, the contract of one non 
compos mentis is rot void, when for necessaries or things 
suitable to the person’s fortune and habits of life. Indeed, 
such appears now to be the doctrine of the Courts of com- 
mon law, where there is no fraud or undue advantage. Baz- 
ter v. Earl of Portsmouth, 5 Barn & Cres. 170; Brown v. 
Jodrell, 3 Car. & Payne. 30. ‘ Now, if it be admitted that 
the plaintiff’s knowledge of his sister’s condition makes no 
difference, and that he is entitled to a part, at least, or to the 
whole of his demand, as a debt for proper maintenance, yet 
that isa legal demand: for the recovery of which he has no jr , person 
right to come into this Court. It is simply a case for an ac- = 
tion of assumpsit, if the idiot be liable at all; and there isa number 
nothing to change the jurisdiction from law to equity, where- wt wry hes 


: . . ing appoint- 
by this proceeding, as an adversary one infer partes, can be ja 


sustained. dian, be 
cannot sus- 


If the plaintiff were merely the creditor of his sister, such tain suit 
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Dec. 1839 would be the law. The relation between the parties does 
Tally 0 affect this question, That the plaintiff is the committee 


v. of the other party, rather increases the objection to this mode 
Tally. of proceeding, as it seems to us. The Court of Equity may 
in equity a- Order a proper allowance to be paid out of the lunatic’s es- 


an ty tate for future maintenance; and it is not questioned that an 
the necessa- order may also, in a proper case, be made for the satisfaction 
—— of past maintenance; and, indeed, for the payment of any debt 
we neey of the lunatic. But that is a jurisdiction arising out of the 
one at all, custody, by necessity, of the governing of the person and es- 
aw of tate of the lunatic; and the corresponding obligation to main- 
assumpsit tain the lunatic, and to pay his debts, as far as the estate may 
be available. If, indeed, a creditor can get a judgment at 
law, there will seldom be a ground on which the Chancellor 
can restrain him from proceeding against the person or tan- 
gible property of the lunatic. But, if the creditor find it ne- 
cessary to apply to the Chancellor for payment, he owes his 
satisfaction partly to the grace of the sovereign, and partly to 
the duty of the Chancellor to look to the ultimate benefit of 
the non compos and his estate. This last is so much the ob- 
ject, that Lord Expon said he could not pay a Junatic’s debts 
and leave him destitute, but must reserve a sufficient mainte- 
nance for him, although, in consequence, the creditors might 
put him in jail, and the Court would have to support him 
there. Ex parte Hastings, 14 Ves. 182. But all these ap- 
plications to the Chancellor are made by petition, and the 
case does not assume the form of a controversy inter partes. 
Upon the petition, all necessary and proper enquiries are or- 
dered; and in making them, the Master is usually directed to 
procure the aid of the presumptive heir, or next of kin, by 
giving them notice to attend his proceedings; and, upon the 
report, the order is for the payment of such sum as may ap- 
pear fair and right upon the whole, and considering the val- 
ue of the property. So likewise is it in settling, or as it is 
technically called, passing, the accounts of the committee: 

which is done upon petition. 
That being thé tried and settled method, the Court would 
not like to allow it to be needlessly changed, although we 
are not very tenacious in matters of form merely, when the 
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result is essentially the same. But, there are substantial dif- Dec. 1839 
ferences between applying by petition in the matter of a lu- ~~~ 
natic, and proceeding by bill praying a decree. In the first — y, 
place, it is the duty of the Court to have regard to the differ- Tally. 
ence in expense. Then, in an adversary suit, the Court is 
not left at large in its enquiries to ascertain the real justice of 
the case, but is trammelled by the pleadings, and confined to 
the matters therein put in issue, and to the parties on record. 
In the present case, for example, the statute.of limitations, if 
duly insisted on, might probably bar much of the plaintiff’s 
demand, which is of twenty years standing; yet, in the an- 
swer, put in upon the overruling of the demurrer, no notice 
is taken of it. So that, however averse the Court might be 
to countenance such laches, and although upon a petition an 
order might be refused for the payment of the stale parts of 
the claim, the point would yet be concluded in this suit by 
the frame of the pleadings. Besides, a decree goes much far- 
ther than an order. If the plaintiff were to get a decree at 
all in a suit, it would bind the person of the lunatic; and up- 
on it, execution might be sued out against her property gene- 
rally, instead of the party being confined to a particular and 
appropriate fund, applied thereto by the Court in the order 
upon petition. Whatever may be the unavoidable operation 
of the judgment of a Court of Law, certainly a Court of E- 
quity ought not so to act that a person peculiarly under the 
protection of that Court, as a lunatic is, may be imprisoned 
for his maintenance as fixed by the Court. 
It is observable, also, that the Legislature takes the same 
view, in the acts on this subject. It is contemplated in the 
acts of 1801 and 1817, 1 Rev. Stat. ch. 57, that the matters 
and things therein authorised, are to’ be done by force, simply 
of the order of the Court acting in the matter of the lunatic, 
upon the petition of the committee or other person interested- 
It must, therefore, be certified to the Court of Equity of 
Warren, that, in the opinion of this Court, the decree is erro- 
neous, and that the same should be reversed, and the demur- 
rer sustained, and the bill dismissed at the costs of the plain- 
tiff. 


Per Curiam. Bill dismissed. 


Tally 
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Dec. 1839 THOMAS C. GREEN etal. vs. JOHN H. CROCKETT et al. 


The sureties for the payment of the purchase money of Jand sold by the 
Clerk and Master, under a decree cf the Court of Equity, where the 
title is retained until the p urchase money shall be paid, have a right 
upen the insolvency of their principal, before the payment of the 
debt, to file their bill to rertrain the conveyance of the land, and to 
have it applied to their relief, even though the principal has assigned 
his interest in it to another person without notice, for the purpose of 
discharging a debt bona fide due to him. 


The bill which was filed in November, 1837, charged that 
at the November Term, 1836, of the Court of Equity for 
the county of Caswell, it was decreed on the petition of the 
heirs at law of one Littleton Sledge, that a lot of land in 
the town of Milton, in said county, should be sold by the 
Clerk and Master of said Court, upon the terms therein stat- 
ed, which was accordingly done, in December followirg, 
when the defendant, John H. Crockett, became the purchas- 
er, at the price of $151, and therefor gave his bond, at six 
months, to the said Clerk and Master, with the plaintiffs as 
his sureties; that at the time of executing said bond, the said 
Crockett agreed, upon the condition of the plaintiff’s be- 
coming bound for him that if he failed to pay and discharge 
the bond, and the plaintiffs were compelled to pay it, the ti- 
tle to the said land, which was reserved until payment of 
the purchase money, should be made to them; that the said 
bond become due in June, 1837, and the said Croekett hav- 
ing failed in business, and not having paid it, a suit was 
brought thereon against all the obligors, and a judgment ob- 
tained, which must necessarily be paid by the plaintiffs, as 

the defendant Crockett was insolvent, and had no property 
on which an execution could be levied. The bill then charg- 
ed that the said Crockett, upon his insolvency, made an as- 
signment of his interest in the said lot of land to the defend- 
ant, George Farley, as trustee, to secure a debt due from him 
to the defendants George W. Johnson & Co.; and that the 
said Farley and G. W. Johnson, well knew, at the time of 
such assignment, that Crockett had. never paid for said lot of 
land. The plaintiffs insisted in their bill, that, as they were 
sureties, they had a right, upon their paying the purchase 
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money under the judgment aforesaid, to be substituted to the Dec. 1839 
condition of the petitioners, who originally owned the lot of “Go 
land aforesaid; and to have the title of the said land madeto et al. 
them, or that the land should be again sold to reimburse them. aation 
The defendants Farley and G. W. Johnson, filed their  ¢ aj, 
answer in April, 1838, and therein admitted the sale of the 
lot of the land, the purchase thereof by Crockett, the surety- 
ship therefor of the plaintiff, and the insolvency of Crockett, 
as stated in the bill. They stated that they had understood 
that said purchase money had been paid by the plaintiffs— 
admitted that upon the execution of the bond, for the pur- 
chase money, the title was retained until it should be paid, 
but denied that it was so done, upon any agreement between 
Crockett and the plaintiffs, as a condition of their becoming 
his sureties; and if it were so, they insisted that it wasa 
matter between the said Crockett and his said sureties, which 
could in no way affect the defendants Farley and Johnson, 
who had no notice of it. Thedefendants, Farley and John- 
son, farther denied any notice of the non-payment of the 
purchase money, for the said lot of land, previous to the ex- 
ecution of the deed in trust, made by the said Crockett to 
Farly, for the benefit of Johnson & Co.; and they insisted 
that the said deed was made to secure a debt really and bona 
fide owing from the said Crockett to the said Johnson & Co.; 
and that therefore the assignment of the said Crockett’s in- 
terest in the said lot to the said Farley, in trust, to secure the 
payment of the said debt, ought to be protected against the 
claim of the plaintiffs. 
A replication was filed to the answer, and the parties pro- 
ceeded to take testimony, which it is unnecessary to state, as 
it did not vary, materially, the facts admitted in the pleadings. 
Upon the hearing of the cause, at Caswell, on the last cir- 
cuit, his Honor Judge Bartey, pronounced a decree, which, 
after declaring the facts and the rights of the parties, pro- 
ceeded as follows: “ Whereupon, it is ordered, adjudged 
and decreed by the court, that unless the defendants, Farley 
and Johnson, shall, on or before the 1st day of December 
next, pay to the plaintiffs the full amount of the purchase 
money, that the Clerk and Master of this court, shall con- 
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Dec. 1839 yey the said land to the plaintiffs; but if they shall, within 


Que 
et al. 


v. 
Crockett 
et al. 


~ that time, make such payment to the plaiptiffs, together 


with all costs incurred by them, in that behalf, then, that the 
said Clerk and Master shall convey the title of said Jand to 
the defendant Farley. The court doth further order, that 
the costs of this cause, to be taxed by the Clerk and Master 
of this conrt, shall be paid by the defendants—and that exe- 
cution shall issue therefor.” From this decree, the defend- 
ants appealed. 


W. A. Graham for the plaintiff. 
Badger for the defendant. 


Rurrtn, Chief Justice. There is no dispute in the plead- 
ings, as to any fact material to the equity urged on the part 
of the plaintiffs, and on which the decree is based; and upon 
the facts admitted and found, the decree is, in our judgment, 
certainly right in substance. 

It is a rule whieh has ripened into a maxim of equity, that 
sureties are entitled to the benefit of every security which 
the creditor gets against the principal. So clear and strong 
is this title of sureties, that if the creditor gives up a security 
which if preserved, would have produced payment to the 
creditor, or indemnity to the surety, it has been held in many 
cases, that the creditor can no longer look to the surety, but 
the latter is discharged altogether, or pro tanto, according to 
the value of the surrendered security. Not to look further 
back, the recent cases of Cooper §& Arrington v. Wilcoz, 
Ante 90, and Nelson v. Williams, Ante 118, before our- 
selves, are instances of the application of this principle, and 
illustrate it. If this rule is not to be abrogated, the plaintiffs 
must be relieved, as asked by them. ‘This, it was admitted 
in the argument at the bar, is correct, if the creditor take a 
mortgage by way of further security. But the present was 
not deemed a security of that sort; but was likened to that se- 
curity of a vendor for the purchase money, which has re- 
ceived the distinctive name of the vendor’s equitable lien; 
which is personal to the vendor, and of which the benefit 
cannot be imparted to any other person. The Court thinks 
otherwise entirely, The doctrine of the vendor's equitable 
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lien arises only in a case in which the estate has been con- Dec. 1839 
veyed by the vendor. If he retain the legal title, or, after Sinaia 
conveying it, if he receive it back by way of mortgage, he et al. 
then has not a lien on the estate, but the estate itself; andthe , ™ 

. . , : Crockett 
title thus withheld by the vendor, is precisely analogous toa et al. 
mortgage made to him. In each case, the legal title is in =e a 


him; and in the view of a Court of Equity, he has it asa se- trine of the 
curity for the sum due to him, which he is required, in good yaltable - 


faith, to make to enure to the benefit of a surety for his debt, a ~' . 


as well as for his own benefit. The decree is, therefore, case in 

deemed by us right in its principle. parma 
As the principal debtor had become insolvent, the sureties, sours 

in respect of their liability, had a right, before paying the the vendor. 


debt, to file their bill to restrain the conveyance of the land, + ay 


and to have it applied to their relief. Williams v. Helme, estate, or, 
1 Dev. Eq. 151—Bunting v. Ricks, Ante 130. But, it is veying it, if 


he receive 


admitted in the answer, that subsequently to filing the bill, it back by 
the plaintiffs paid the debt, so as to entitle them to an imme- he 
diate decree in the nature of one foreclosing a mortgage: such he then has 
: . is not a lien 
as was pronounced on the circuit. As has been remarked on the es- 
more than once by the Court, it is not usual now to decree a (xe: bit tie 
foreclosure simply; for it is almost always more beneficial to avd the title 
the one or other of the parties to sell the premises; and, there- held hog 
fore, the Court, upon the application of either, directs an ac- smn ll 
count of the debt, interest and costs, and a sale for thir satis- nalogous to 


faction. Fleming v. Sitton, 1 Dev. & Bat. Eq. 621. It is hee 


not erroneous, however, to decree a foreclosure, when neither *'™ 


party asks the Court for a sale; and it does not appear that It isnot a- 
sual nos to 


such an application was made in this case. Should either of decree the 
the parties now desire it, the Court is quite willing that the gripe 
decree should be so modified as to direct a re-sale of the prem- a —— 
ises by the Master, instead of a conveyance by him to the tsalmostal- 
plaintiffs; and in that form it will be substantially an affirm- beneficial 
ance of the decree of his Honor. pen Sng A 
This decree was also objected to as giving costs against the aly 
defendants, and particularly against Farley, the trustee for — 
the other defendants. In the first place, the Court is not dis- roneous 
posed to review a decree upon the question of costs alone. howevrs ‘© 


But, besides, we think this decree proper in that respect, foreclosure, 
26 
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Dec. 1839 The question is not respecting costs in a suit between the 


rs cestui que trust and his own trustee, acting in good faith; in 


when nei- , 
ther party which case the trustee ought to be nothing out of pocket. 


ane ee But these costs are given to one claiming against both the 
— trustee and the cestui que trust, who all deny the plaintiff’s 
This court right altogether. It is but the common case for costs to the 
is not dis- ~  os a ° 
posed tore- Party prevailing; and the decree is in effect, that the cestut 
view a de- que trust shall pay the costs, because the trustee will no 


cree, upon . : : : , 
nd ques doubt reimburse himself for those paid by him, by charging 
alone, them in the accounts of the trust. 


Costs may ‘The decree is, therefore, affirmed in all respects, unless one 


— * of the parties shall choose to vary it in the manner indicated; 
wanes, a and the defendants must pay the costs in this Court also. 
well as his 

cestui que 

aruste,” Per Curiam. Decree affirmed. 
when they 

claim ad- 

versely to 

the plain- 

on na wa 

ny his right 
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THOMAS G. POLK ws. STEPHEN M. GALLANT. Dec. 1839 


A purchaser at a sheriff’s sale, even when the defendant in the execution 
has the legal title, and much more when he has but an equity, suc- 
ceeds only to the defendant in the execution, and is affected by all the /,, Qe 
equities against him. » 

It is only the honest purchaser of a legal title, whom equity will not dis- o> AAS 
turb. Ifthe purchase be of the legal title, but with notice of an equi- t 4, neti 
ty in another; or if it be only an assignment of an equity, with or with- WW 
out notice of a prior equity in another person, in either case the estate Aisle / 7 
must, in the hands of the purchaser, answer all tne claims to which it 4 5) & a. 
would have been subject in the hands of the vendor. Therefore, the -~~ ‘ 
sureties of a purchaser of land at a sale made by the Cietk and Mase Qi.th 
ter, under a decree of the Court of Equity, where the title is retained 
until the purchase money shall be paid, have a right, upon the insolv- 
ency of their principal before the payment of the debt, as against one 
purchasing from him bona fide, and without notice of the non-payment 
of the purchase money, to have the land sold for their reimbursement, 
if they have paid the debt, or for their exoneration, if they have not yet 
paid it, 

The assignor is not a necessary party to a bill against an assignee, where, = 
it appears, from both the bill and answer, that all the interest of the J). 
assignor has been transferred. An 

Pret & A Ahad 


Daniel Gallant died intestate and seised in fee of certain 2 Jo So 4 
lands, situate in Mecklenburg County; and in 1829, upon the“~~ * 
bill of Daniel’s heirs, (of whom John Gallant was one,) the 
Court of Equity for that County decreed that, for the pur- 
pose of partition, the lands should be sold by the Clerk and 
Master, on a credit, in the decree specified. At the sale, 

John Gallant became the purchaser of one parcel, at the 
price of $420, and gave his bond therefor, with the present 
plaintiff, Polk, as his surety, payable to the Clerk and Mas- 
ter; and that officer was to execute conveyances to the pur- 
chasers respectively, upon the payment of the purchase mo- 
ney. In February, 1832, John Gallant assigned his interest 
in the land to his son, Stephen M. Gallant, without having 
paid any part of the purchase money; he being then insolv- 
ent, and residing, as well as the son, in South Carolina. In 
1833, the surety, Polk, filed this bill against John Gallant 
and Stephen M. Gallant, and besides the circumstances a- 
bove stated, therein further charged, that the assignment from 
the father to the son was voluntary, and without any valua- 
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Dec. 1839 ble consideration, and with knowledge on the part of the lat- 
Polk ter, that the former had not paid his bid, or any part of it, nor 
v. Obtained a conveyance; and also, that John Gallant had di- 
Gallant. rected the application to other purposes of his own share of 
the monies arising from the sales of all the lands, and that it 
had been so applied; by means of all which, the bill alleged 
that the plaintiff was in danger of being compelled to pay the 
said bond; and that the only fund from which he could ex- 
pect exoneration or indemnity, was the land itself. The bill 
then prayed that an account might be taken of the sum due 
on the bond, and the same raised out of the lend, and applied 

to the debt in discharge of the plaintiff. 

After the bill had been taken pro confesso and set down 
for hearing ex parte, as to John Gallant, the cause abated as 
to him, by his death, 

Stephen M. Gallant answered that he agreed to give his 
father the sum of $421 for the land, the same being the full 
value thereof; and that he paid that sum without any knowl- 
edge that the original purchase money had not been paid by 
his father; that he soon discovered that, at the time of his 
own purchase, there was a judgment and execution against 
his father, on which he was advised the land was liable to be 
sold; and that it was sold by the sheriff, and this defendant a- 
gain became the purchaser, at the price of $161; which had 
been a clear loss to him. At the sheriff’s sale, the answer 
stated no doubt to have existed of the title being good. 

To the answer the plaintiff replied, but no proofs were ta- 
ken by either party. 


D. F. Caldwell for the plaintiff. 
Alexander and Hoke for the defendant. 


Rurrin, Chief Justice. The cause is brought to hearing 
without evidence, upon the bill, answer and replication; and, 
from the pleadings, the case is as follows: (His Honor here 
stated the case as above, and then proceeded.) Upon the ar- 
gument, the counsel for the defendants placed not much 
stress on the defences brought forward in the answer; and we 
think very properly, as they are clearly insufficient. In the 
first place, the sheriff’s sale is no bar, even if a legal title had 
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been the subject of it, as the purchaser only succeeds to the Dee. 1839 


Polk 
v. 
Gallant. 


defendant in the execution, and is affected by all the equities 
against him. Freeman v. Hill, 1 Dev. & Bat. Eq. 389.— 
Much more must this be so, when the defendant in the exe- 
cution has himself but an equity. Ifit be of that kind which 
is liable to be sold, the purchaser can only claim to stand in 
the shoes of the debtor, and get a title only by doing those 
acts, on the performance of which, the debtor himself would 
have been authorised to ask for a conveyance. 


Precisely on the same footing stands the purchase of the 
son from the father himself; which was ofan equity only. It 
is only the honest purchaser of a legal title, whom equity 
will not disturb. Ifthe purchase be of the legal title, but 
with notice of an equity in another; or if it be only an as- 
signment of an equity, with or without notice of a prior equi- 
ty in another person: in either case, the estate must, in the 
hands of the purchaser, answer all the claims to which it 
would have been subject in the hands of the vendor. Be- 
tween mere equities, the elder is the better. 


Against the present defendant, then, the plaintiff is entitled 
to all the relief which this Court would have given him a- 
gainst the original purchaser, for whom he was surety. We 
have, during the present term, in the case of Green and 
others v. Crockett and others, applied the equity between 
principal and surety to a state of facts substantially the same 
with the present, and decreed for the sureties; and in so do- 
ing, we have laid down no new principle, nor mace a novel 
application of an old one. Neither the purchaser nor his as- 
signee could get the title, without paying the purchase mo- 
ney; and ifthe surety paid it, the vendor ought not then to 
convey, but hold the title for the indemnity of the surety, who 
has a right to it by substitution. But when the principal is 
insolvent, the surety, although he may not have paid the mo- 
ney, has an immediate equity to subject the land, because 
that has then become, in fact, the only fund to which he can 
have access, and as between it and the surety, is, as it were, 
the principal debtar, and not simply a collateral security. 
We are not speaking of the rights and duties of the creditor 
and surety, as between themselves, but those which arise be- 
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Dec. 1839 tween the surety arid his principal, or the principal’s assign- 
Polk  °- Asto these last, there is a plain and strong equity, when 
it is admitted or ascertained that the original debtor is person- 
ally disabled from furnishing any means for the exoneration 
of the thing pledged, that such pledge should forthwith be 
applied to the purposes for which it was created, in discharge 

or diminution of the surety’s responsibility. 

It was, however, insisted for the defendant, that his father 
was a necessary party; and that the plair.tiff cannot have a 
decree without reviving the suit against his heirs. There are 
two answers to this objection. The one, that the defendant 
is stated by both the bill and the answer to be the assignee of 
all the interest his father had; and, therefore, the latter is not 
a necessary party, as there could be no relief decreed against 
him; and the only effect of having him before the Court, 
would be to conclude him. Thorpe v. Ricks, 1 Dev. & 
Bat Eq. 613. The second answer is, that what is required 
in the argument exists in fact; for the present defendant is 
admitted in the answer to be the sun of John Gallant; and 
the latter is dead without, as far as appears, leaving any oth- 
er child, or having made a will; and so, the defendant is his 
only child and heir. It cannot be requisite to bring him in 
as heir by bill of revivor, because the plaintiff does not seek 
to charge him as heir to any purpose whatever. 

We think, therefore, that it must be referred to the Master 
to enquire what is due for principal and interest of the debt 
for which the plaintiff is liable, as stated in the pleadings; and 
that it must be declared that the land, also mentioned in the 
pleadings, is liable for the sum that may thereupon be found 
due, and for the costs of the plaintiff in prosecuting this suit; 
and if the defendant shall not pay such principal, interests 
and costs, within some reasonable time, it must be ordered 
that the Clerk and Master of Mecklenburg sell the land, and 
out of the proceeds pay, in the first place, the principal mon- 
ey and interest due on said debt; and in the next place, the 
said costs, if sufficient therefor. 


Per Curiam. Decree accordingly. 
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JOHN HUTCHINS et al. v1. MATTHEW McCAULEY, Ex’r of Dec. 1839 
CHARLES McCAULEY. — 
‘bee Conta 


If a note, discounted at bank for the benefit of a principal with three 26,2 
sureties, he discharged at matority by the proceeds of another note, | , Ld 
discounted with only two of the sureties, the third having died before Vnateerlans 
the first note fell due, the estate of the latter will not be liable tocone 7A~d 3% 
tribute, upon the insolvency of the principal, and the payment of the 4) Ainorpm 
renewal note, by the sureties thereto, although when they executed it, —— ‘ 
they supposed the estate of the deceased would be liable upon it. 


The bill stated that one Adams, as principal, procured a 
note, to which the plaintiffs and the defendant’s testator were 
sureties, to be discounted at Bank. 'That Charles McCau- 
ley died before this note came to maturity; and that Adams, 
for the purpose of raising money to meet this note, offered 
another note with the plaintiffs only as his sureties, which 
was discounted, and the proceeds applied to the satisfction of 
the first note. Adams afterwards became insolvent, and the 
plaintiffs as his sureties on the second note, were sued, and 
had to pay a large portion of thedebt. The bill then stated, 
that at the time the debt was renewed by giving the second 
note, the plaintiffs did not suppose that Charles M’Cauley’s 
estate was thereby released, but believed that it would be e- 
qually bound with themselves, for any deficiency on the part 
of their principal. ‘The prayer was, that the executor of 
Charles McCauley might be decreed to contribute to the loss 
sustained. 

To this bill the defendant demurred, and his Honor Judge 
Ba1Ley, at Orange, on the last circuit, sustained the demur- 
rer, and the plaintiffs appealed. 


No counsel appeared for the plaintiffs in this Court. 
Waddell for the defendants. 


DanikL, Judge, after stating the case as above, proceeded 
as follows: It appears by the bill, that when the first note 
came to maturity, it was paid by Adams. Thecircuimstance 
of Adams having raised the money to extinguish the first 
note, by borrowing of the bank, on the second note, accord- 
ing to the rules of accommodation of the bank, did not, by 





400 EQUITY CASES IN THE 


Dec. 1839 any principle of equity that we are acquainted with, carry 

“~~ the name of Charles McCauley or his estate as surety to the 
second note, or to the debt thus contracted. By the cancel- 
lation of the first note, the suretyship of Charles McCauley 
was brought to anend. And any impression to the contra- 
ry, which might have rested on the minds of the plaintiffs, 
does not help their case. The demurrer was properly sus- 
tained, and the decree must be affirmed with cost. 


Per Curiam. Decree affirmed. 


\ 





SAMUEL B. SPRUILL et oxor et al. ess HENRY J. CANNON 
Adm’r of ROBERT CANNON et al. 


An administrator is not entitled to commissions on the value of specific 
articles; though for his trouble and responsibility in respect to them, 
it is proper to have regard in estimating a proper commission on the 
receipts properly so called, that is to say, monies. 

If it appear that an administrator has not used the funds of the estate, 
and has not made any profit from them, he is not chargeable with in- 
terest, if the funds were not wantonly kept idle, but were kept for 
the purposes of the trust; and they shall be taken to have been so 
kept, when it appears that a bill was filed for the settlement of the es- 
tate, and the funds were kept ready, to be paid over to the next of kin, 

An administrator, who is also one of the next of kin, is not chargeable 
with interest on a sum not exceeding his share of the estate, loaned 
out after he was ready to settle the estate and kept a large ameunt on 
hand to be paid over to the other next of kin, 

The court will so far rely upon the judgment of the master as to the pro- 
per rate of commission to be allowed an administrator, as to make ita 
general rule not to depart from it, except in a clear case of mistake by 
the master. 








The bill was filed for an account of the personal estate of © 
Robert Cannon, deceased, of which his son, the defendant, 
Henry J. Cannon, was the administrator. The infestate died 
in July, 1833, and the administration was taken in August 
following. In February, 1834, the widow intermarried with 
the plaintiff, Samuel B. Spruill, and in August following, he 





SUPREME COURT OF NORTH CAROLINA. 401 


filed this bill against the administrator, and against the other Dec. 1839 
five children of the intestate, who were all infants. At the Spruill et 
same time, a contest occurred between the plaintiff, S. B. uxor et al. 
Spruill and the defendant, H. J. Cannon, for the guardian- (°° 
ship of the infants; which terminated in October, 1836, by 
the appointment, in the Superior Court, of the plaintiff as the 
guardian of some of them, and of the defendant for the oth- 
ers; and the bill was amended by making the wards of Mr. 
Spruill also plaintiffs. 
Upon a reference to take the usual accounts, the commis- 
missioner found the value of the personal estate that had 
come to the administrator’s hands, to be $49,652:10 cts., and 
the disbursements and charges to be $3,783:09 cents, leaving 
a balance for distribution of $45,869:01 cent. In the accounts 
rendered by the administrator, he exhibited minute entries of 
all the interest received by him on the debts contracted in the 
- intestate’s time, and also on the notes taken by himself for 
sales; which together amounted to a considerable sum. As 
he collected money in 1833 and in 1834, until the second 
marriage of the widow, he loaned the same out, to the amount 
of $7,500, and accounted also for the interest accrued there- 
on, until the principal was repaid, several years afterwards. 
In 1835 and 1836, the administrator collected considerable 
sums from time to time, and placed the same in Bank to his 
credit as administrator; and the amount there accumulated 
until in October, 1836, it reached the sum of $18,831: 10 cts. 
The administrator made various payments to the plaintiff, 
Spruill, on account of his wife’s distributive share; and im- 
mediately after Mr. Spruill was appointed the guardian of 
some of the children, he paid over to him the sum of $10,- 
500 on account of their shares; and continued to make pay- 
ments afterwards, as other funds were got in. During these 
transactions the defendant, H. J. Cannon, loaned out certain 
sums, amounting in the whole to less than the distributive 
share which he was entitled to retain; and for the interest on 
those last loans he did not account. The administrator put 
in his affidavit, in which he stated that he had fully set forth 
in his accounts, all other sums received for interest, except 
those just mentioned; and that he did not account for those, 


27 





402 EQUITY CASES IN THE 


Dec. 1839 because he considered them to belong to himself. 'The com- 
Spruill et missioner reported that, from various calculations made by 
uxor et al. him, he was satisfied the administrator had correctly account- 
,.** ed for all the interest received by him; and that he ought not 
Cannon. . has 
to have put out on loan the sums which he collected in 1834, 
and afterwards; but that he properly kept the amount in de- 
posit, to answer the demands of the next ot kin. 
The intestate left some small articles of jewelry, and a few 
slaves, of the value together of $2,536:00, which were divi- 
ded and delivered over specifically to the next of kin. 'The 
Master allowed the administrator a commission of 3 per cent 
on the receipts, including therein that sum of $2,536:00. 
The plaintiffs excepted to the report, because the Master 
allowed the commission on the value of the slaves and jew- 
elry; and because he did not charge the administrator with 
the interest made by him, and with what he might have 
made, while the money laid in Bank. 





Badger and W. H. Haywood for the plaiutiffs. 
Iredell for the defendants. 


Rurrin, Chief Justice, after stating the case as above, pro- 
ceeded as follows: We think the former of the plaintiff’s ex- _ 
ceptions is well founded. It is against the course of the 
Court to allow a commission on the value of specific articles. 
For trouble and responsibility in respect to them, it is usual 
to have regard in estithating a proper commission on the re- 
ceipts, properly so called, that is to say, moneys. If the Mas- 
ter had, in this case, therefore, increased the rate of commis- 
sion on that account, the Court: would rot have interfered. 
But we should be reluctant to establish a precedent for a com- 
mission eo nomine, for dividing slaves and family jewels .a- 
mong an intestate’s family; as it might lead to much abuse. 

We concur in the views taken by the commissioner, of 
the question of interest. ‘The case is fully within the rules 
hitherto laid down by the Court. Arnett v. Linney, 1 Dev. 
Eq. 369.—Peyton v. Smith, Ante 325. It is clear the ad- 
ministrator has not used the fund, and that no actual profit 
was made from it, except such portion as properly belonged 
to him in his own right, As it has been kept on hand—and 
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upon that point there can be no dispute, as the bank books Dec. 1839 
shew it was there—the only question is, whether it was wan- ~~ 
tonly kept idle, or was kept for the purposes of the trust. — iy 
We think it would have been imprudent, in a high degree, — | 
in the administrator, to have loaned the money, when a suit ~““""°™ 
was actually pending respecting it, and he could not tell at 
what moment a guardian would have authority to require 
paymerit of the shares of the infants. Besides, the object of 
keeping the fund in Bank is made fully to appear, by the 
fact that the administrator paid it over as soon as he knew to 
whom to make the payment, that is to say, immediately upon 

_the appointment of the guardian. It was kept as the proper- 
ty of the next of kin, ready to be delivered to them whenever 
the administrator could be legally warranted soto do, As to 
the sums put at interest on his own account, our opinion is, 
that the.administrator, who was also one of the next of kin, 
was not obliged to lock up his own share in Bank, because 
the other next of kin were infants. If he used no more than 
belonged to him in his own right, or as guardian, he did the 

others no wrong thereby; and, therefore, ought not to account 

. for that interest, as a part of the testator’s estate in the admin- 
istrator’s hands. So that the question really 1s, whether the 

‘ administrator failed to make profits from that part of the mo- 
ney which belonged to the plaintifis, from wrong or right 
motives; and upon that question we have just-said, that he 
properly, under the circumstances, kept it ready for payment. 
This exception, therefore, is disallowed. 

The defendant has also'excepted, because the commissions 
allowed are not adequate, and because there is no commis- 
sion‘allowed for disbursements for the children up to the ap- 
pointment of guardians. As to the last, we suppose the com- 
missioner considered the trouble of the administration touch- 
ing those matters, in making the other allowances; and, 
therefore, we are not inclined to alter his decision, when it 
does not appear that any application was made to him for 
this commission specifically. 'The Court must also so far re- 
ly upon the judgment of the Master, as to the proper rate ‘of 
commission, as to make ita general rule not to depart from it, 
except in a clear case of mistake by the Master. He has the 
whole subject before him, and can better estimate than we can 
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Dec. 1839 the time and trouble devoted to an administration, and the re- 
sponsibility incurred. We see no reason here for not abi- 


Spruill et 


uxor et al. ding by the report in this respect. 


am As to the defendant’s third exception, we presume the Mas- 
annon. 


ter accidentally overlooked the sum mentioned therein, as we 


The court “see no reason why the defendant should not kave thereon the 
cide an ex- same rate of commission allowed on the other rents of the 
ception re- F 

lating to a real estate; to wit, 2 1-2 per cent. 


juatter soles ‘The Court does not decide the sixth exception of the ad- 
ly between 


two of the ministrator, because it relates to a matter solely between two 


Sane of the defendants, whom we do not think proper to conclude 


panel in this suit. Indeed, the object of the exception was stated 
tion is _siat- by counsel to be, simply to avoid a conclusion between those 
ed to have 

been taken Gefendants by the report. 


to avoid a 

conclusion ‘ ‘ 

er eg Per Curiam. Decree accordingly. 
them by the 

report. 
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THOMAS G. WALTON et uxor et al. vs. ISAAC T. AVERY et al. Dec. 183) 
Adm’rs of JAMES MURPHEY. ' 


In a trial at law, on the plea of fully administered, the allowance of com- 
missions to the executor or administrator, by the County Court, un- 
der the act of 1799, 1 Rev. Stat. ch. 46, sec 29, is definitive and con- 
clusive. But in a suit in equity, for the settlement of the testator or 
intestate’s estate, the subject of commissions is incidental to the set- 
tlement of the executor’s or administrator’s accounts; and the court 
will consequently take cognisance of it, and correct an improper al- 
lowance of commissions made by the County Court. 

Ina suit in equity for the settlement of an executcr’s or administrator’s 
accounts, though the ex parte order for the allowance of commissions 
made in the County Court is not conclusive, it is entitled to much res- 
pect, and it is not proper to vary it, unless it be founded on a mistake 
of the law, or the rate be clearly excessive. 

Slaves inventoried by an administrator, and delivered over to the next 
of kin, are not ** receipts” within the meaning of the act of 1799, so 
as to entitle the administrator to a commission on their value, even 
though they may have been recovered by him for his intestate’s estate 
in a suit at law, though the trouble of managing them may properly 
be taken into consideration in ertimating the commissions to be allow- 
ed on the receipts proper. 

A set-off allowed by an administrator in reduction of a debt due the 
estate, is not such a “receipt”? whereon the act of 1799, allows a 
commission. The balance is the true debt in the case of a set-off, and 
that balance is the receipt within the statute. 

Bonds which were in the hands of the intestate as a trustee, and which 
his administrator delivers over to the true owner, is not a *‘disburse- 
ment” on which the act of 179! allows a commission. 

An allowance made in the County Court of 5 per cent. commissions to 
administrators upon the receipts and disburesements of a large estate, 
reduced by the Court of Equity in a suit brought to correct such al- 
lowance, to 24 per cent. where the administrators, under an arrange- 
ment with the guardian of the infant next of kin, paid overtohim , 
bonds, instead of collecting them and paying over the money. 

Administrators are not to be charged with interest on money which they 
honestly retained, under an impression that it belonged to them, the 
same having been allowed them as commissions by an order of the 
County Court, especially when they interposed no delay in a suit 
brought in equity for the purpose of correcting the allowance. 


In January, 1832, the defendants administered on the es- 
tate otf James Murphey, who died intestate, and left the plain- 
tiffs, his infant grandchildren, his next of kin. His estate 
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was considerable; and, except five, his slaves were sold, and 
also the perishable property, to the value of $38,658:41 cts. 
There were also a number of debts due to him on bonds, 
notes and accounts. From these sources including the in- 
terest accrued on the debts to the intestate, and on the pro- 
ceeds of sales, the administrators received assets to the val- 
ue of $66,615:43 1-2 cents over and above the value of the 
five slaves. The administrators paid debts of the intestate 
to the amount of $9,869:43 3-4 cents. The plaintiffs all 
had the same guardian, and it was agreed between him and 
the administrators, in order to keep the funds of the chil- 
dren at interest, and the better to secure the money due the 
estate, that the administrator should take bonds with good 
sureties for debts due the estate, and made payable to the 
guardian, and that the latter would receive such bonds in 
payment as cash. The business was accordingly conducted 
in that manner, and the sum of $54,699:76 1-4 cts. thus paid 
to the guardian for the plaintiffs; whereof the sum of $33,- 
884:63 1-2 cents was paid in October, 1833, and $16,566:65 
cents on the Ist of May, 1835, and the residue in 1836 and 
1837. One of the five slaves, not soid, was in the posses- 
sion of another person, against whom the administrators 
were under the necessity to bring an action of detinue to re- 
cover the negro; who was ‘of the value of $625:00. The 
other four were of the value of $1.590:00; and at those val- 
ues the guardian took them and gave a receipt to the admip- 
istrators. 

The intestate had been the guardian of certain infants, and 
at his death owed them a sum of money which he had re- 
ceived of theirs, and also held bonds payable to him as their 
guardian for $237:26 cents. ‘The intestate had also been ad- 
ministrator of his only child, who had died intestate, leaving 
the present plaintiffs his children; and the defendant’s intes- 
tate owed that estate npwards of $2,000, for a balance of 
cash in his hands, and held bonds for the further sum of 
$2,936:48 1-2 cents, pavable to him as administrator. The 
present defendants in settling with the former wards of their 
intestate, and with the administrator de bonis non of the 
first intestate, claimed and got credit fer a commission of 5 
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per cent. to the intestate James Murphey; and also passed Dec. 1839 
over to the wards and to the administrator de bonis non the “rye 
bonds for the said sums $237:26 cents, and $2,936:48 1-2 uxor et al. 
cents, as cash. The defendants, in like mianner, delivered , Y- 
over to a person bonds to the amount of $113:58 cts., which me 4 
their intestate held in trust for that person. 

In settling and collecting the debts owing to their intes- 
tate, the same were reduced by the sum of $3,437:89 1-2 
cents, for and by way of set off, claimed by the debtors, and 
allowed judicially, or by the defendants themselves. 

In January, 1836, upon the application of the administra- 
tors, the County Court which granted the administration, 
passed an order “allowing them 5 per cent. commission on 
the receipts and disbursements of said estate;” and also ap- 
pointed commissioners to audit and settle the administration 
account. In October, 1836, a report was made, upon which 
a balance appeared to be remaining in the hands of the ad- 
ministrators of $1,348:79 cts., after giving thew credit for the 
sum of $4,294:86 cents for their commissions. That sum 
was made by computing the commissions at the rate of 5 
per cent. on the receipts and disburements: reckoning as re- 
ceipts the sums of $3,437:89 1-2 cents, and $2,215:00, being 
the amounts of the set-offs and values of the slaves; and al- 
so reckoning as disbursements the said sums of $337:26 
cents; $2,936:48 1-2 cents, and of $113:58 cents; being the 
amount of the bonds delivered over to the administrator de 
bonis non and others, as before mentioned. 

Subsequently the administrators disbursed the balance of 
$1,348:79 cents, reported to be in their hands, in payment of 
demands then impending over the estate. 

In October, 1839, Mr. Walton having intermarried with 
one of the next of kin of James Murphey, and been appoint- 
ed guardian for the others, instituted this bill in the names of 
himself, and his wife, and his wards, for an account of the 
estate; but alleging therein particularly no objection to the 
account rendered to the County Court, except in respect to 
the charges and allowance of commissions. As to that the 
bill charged that the value of the slaves specifically deliver- 
ed to the guardian, and the amounts of set-off, and the bonds 
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Dec. 1839 which the intestate James held, as guardian, administrator, 


Walton et 0" trustee, and which the present defendants delivered over 

uxor et al, to the owners, were not properly the subjects of commissions. 

gene The bill charged secondly, that, considering the time and 

et ai, trouble of the defendants while employed in the administra- 

tion, and that the guardian accepted payment in bonds with- 

out putting the administrators to the trouble and delay of 

collecting the money, the rate of commission was excessive- 

ly high and disproportionate; and that as the allowance was 

ex parte and while the next of kin were infants, the order 

of the County Court ought not to conclude them, but that 

the commission ought to be reduced to a reasonable compen- 

sation. 

The defendants, without waiting for service of process, 

put in an answer at the same term; and therein set forth a 

particular and detailed account of their administration, and 

annexed also a copy of the account, stated by the auditors; 

between which two accounts there was no discrepancy, ex- 

cept as to transactions subsequent to the report. The ac- 

counts appeared to have been very accurately kept, and es- 

pecially in respect to the interest accrued on the debts, and 

for interest thus arising, large sums were accounted for.— 

With the accounts thus rendered, the plaintiffs were so en- 

tirely satisfied as to set the cause down for hearing on bill 

and answer. The defendants admitted therein the charges 

of the bill as to the several items on which the compensa- 

tion was charged. But they insisted that the order of the 

County Court was made upon due investigation, and, as the 

decision of a competent tribunal, was conclusive: that 

the commission was properly charged upon the value 

of the slaves, bonds and set-offs; and that the admin- 

istration was tedious, difficult and protracted, and the res- 

ponsibility very great, and requiring sureties fora large a- 

mount; and that the commission was reasonable— especially 

as there was no charge for personal expenses in attending to 

the business of the estate, which were heavy, but that no 
account was kept of them. 


In this state of the case, it was, by the consent of the coun- 
sel, submitted for decision; and his honor Judge Pearson, 
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before whom it was heard, at Burke, on the last circuit, al- Dec. 1839 
lowed no commission on the amounts of set-off, or on the a 
value of the four slaves. His Honor allowed a commission yyxor et al. 
of $5 per cent. on the cash collected by the defendants; and a 
on the value of the slave which was recovered at law; andon - 
all the cash disbursements; and a commission of 2 1-2 per 
cent. on the residue of the estate which the administrator did 
not collect; but paid over in bonds to the guardian. And up- 
on the admissions of the counsel, as to the probable amount 
of expenses for travelling, attending courts, &c., his Honor 
allowed therefor the sum of $400, making for all those al- 
lowances, the sum of $2,851:78 1-2 cents. 

This reduction of the amount of commissions had the ef- 
fect of creating a balance in the hands of the defendants of 
$1,409:52 cents, with interest on which, after two years from 
the administration, viz: the sum of $493:33 cents, his Honor 
directed the defendants also to be charged; and for the aggre- 
gate thereof, namely, $1,902:85 cts., a decree was made in fa- 
vour of the plaintiffs, and the defendants appealed. 


W. A. Graham for the plaintiffs. 
Badger and Hoke for the defendants. 


Rurrin, Chief Justice, after stating the case as above, pro- 
ceeded as follows: 'The argument for the defendants denies 
the power of the Court to re-examine the question of commis- 
sions; and if the power exists, then the propriety of the alter- 
ations made by the decree, is denied. It is supposed that the 
jurisdiction of the County Court is exclusive; and, therefore, 
that the determination of that Court is conclusive upon all 
others. ‘This position rests upon the wording of the act as 
included in the Revised Statutes, ch. 46, sec. 29, which uses 
the words “ Courts of pleas and quarter sessions are author- 
ized, &c.” But that phraseology is not found in the act of 
1799, which speaks of Courts generally. We do not suppose 
that this change of language is material; but it is noticed for 
the purpose of shewing, that if the jurisdiction be in the 
County Court, it arose originally out of the nature of the 
subject, and not out of an express grant to that Court by stat- 
ute, that might perhaps impart exclusive authority over the 
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subject. We do not doubt that the Court, in the contempla- 
tion of the Legislature, is that in which the administration 
account is to be rendered, upon which the commission is al- 
lowed; and, therefore, that ordinarily the County Court is 
meant. But, it does not thence follow that the allowance of 
that Court is absolutely definitive and conclusive for all pur- 
poses, however erroneous in point of law, or unjust it may 
be in its operation. From necessity it is indeed so, in trials 
at law, on the plea of fully administered. Juries are incom- 
petent to the determination of the proper rate, and cannot 
have before them the daéa for fixing a just allowance. Dif- 
ferent juries, too, might think differently as to the time and 
trouble of the executor, and of the value of time and respon- 
sibility; so that, as to one creditor, a full administration would 
be found, and as to another would not, as the commission was 
made more or less by the jury. Hence in Hodges v. Arm- 
strong, 3 Dev. Rep. 253, the Court said, there could not be 
a retainer for commissions, unless they were allowed by the 
Court; and it follows that when so allowed, the jury is bound 
to find accordingly. ‘That, however, proceeds from the ob- 
vious mischief of any other rule at law; which lays on the 
Courts the necessity of adopting this. It is far otherwise, 
with respect to the Court of Equity, when called on directly 
to take all the accounts of the estate; which acts once for all, 
in taking the final account and distributing the fund. That 
Court has the best means of deliberate and thorough investi- 
gation into all matters material to settling a just allowance. 
It cannot be supposed that the Legislature meant the statute 
to be more to that Court than a mandate to allow compensa- 
tion, and not to render the fiat of the inferior tribunal], with 
inadequate means of information, imperative and conclusive 
as to what the decree should be. The conclusion contended 
for on behalf of the defendants cannot, in such a case, be sup- 
ported hy words ot grant merely to the County Court; but 
would require additional words of exclusion to oust the 
Court of Equity of its natural jurisdiction over matters of ac- 
count, and over every thing that can enter into the account. 
Nay, independent of that consideration, and supposing the ju- 
risdiction to be exclusive at law, yet the Court of Equity, 
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when the order is impeached as being unjust, is bound to re- Dec. 1839 
examine it, upon the ground that, as an ex parte proceeding, Ristiencen 
it is regarded as having been obtained by surprise, as against yxor et al. 
those who are injuriously affected by it. We think, there- an 
fore, that the subject of commissions, as incidental to the set- 4 
tlement of administrations, is within the cognizance of every 

Court exercising equitable jurisdiction in a suit for the pur- 

pose of settling those accounts; and that, upon a bill in the 

Court of Equity, an improper allowance by the County Court 

may be corrected. 


. It becomes, then, our duty to consider of the proper sub- 
jects of commission in this case, and of its rate; at:d to deter- 
mine on these points between his Honor and the County 
Court. In the first place, we desire it to be distinctly un- 
derstood, that although we do not deem the er parie order 
for commissions conclusive, yet we regard it as entitled to 
much respect, and that it is not fit to vary it, unless it be 
founded on a mistake of the law, or the rate be clearly ex- 
cessive. 'The transactions of executors are often affairs of 
the vicinage, and the magistrates frequently possess personal- 
ly the information requisite to a just determination. But, at 4° y vn 
the same time, it is well known, that while the law intends ry — 


the commission as a bare compensation for trouble, time and the admin- 


responsibility, many persons look upon the office of executor '*"8'r’s 


as one of profit, and endeavour to render it such by the e- oo — 
and rea- 
moluments contrived for it. It is, therefore, often proper to dy for set- 


reduce the commission, even when it is allowed in -numero, wey I 


or after a fixed rate on a specified sum. In the present case, rate of “4 
missions Oo 


however, the order is so loose in its terms as to admit of a-be allowed 


buse; and for that reason ought tobe reformed. It was made him» but 


in January, 1836, and “allows 5 per cent. on the receipts and > age on 


disbursements of the estate.” In October following, the ad- which the 
ministrators made up their accounts, under the inspection of @>"'* 


the auditors; and therein for the first time it is seen what {9 >¢ caleu- 
ated, nor 


they call “ receipts and disbursements of the estate;” for the giving on 
order of the Court neither specifies any sum on which the an Irae 


commission is to be calculated, nor gives the amount of it, j?o% jh, 


but only declares the rate. The order was probably con- be ~ 


strued by the auditors contrary to the intention of the Court. account. 
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Dec. 1839 But if not, we are confident that specific articles, inventoried 
Walton et merely by an executor, and delivered to a legatee, are not 
uxor et al, “ receipts” within the meaning of the act, on which a com- 
Avery Mission is to be calculated. We have already so expressed 
et “4 our opinion during this term, in the case of Spruill v. Can- 
non. We are not aware of its ever having been done, much 
Jess that itis usual. It may be very proper to take into con- 
sideration the trouble of managing the slaves, in estimating 
the commission on the receipts properly speaking. But the 
law provides no means of putting a value on the slaves, so as 
to lay a foundation for acommission. We are equally clear, 
that a set-off in reduction of a debt to the intestate, does not 
fall within the description of “ receipts.” Suppose there were 
set-offs to all the debts. Could the administrator repel the 
last, upon. the ground that if allowed, there would be no fund 
to pay his commission? The balance is the true debt in case 
of set-off; and that balance is the receipt within the statute. 
So the bonds, which were in the hands of the intestate asa 
trustee, did not belong to him; and delivering them to the 
true owners was not an “ expenditure” for the estate of the 
intestate. These items amount together to $8,940:22 cents, 
and thereon a commission of 5 per cent. viz, the sum of 
$447:01 cent was improperly charged under the order of 
the County Court. In our opinion, his Honor was right in 
disallowing it as far as he did; and he ought to have gone 
further, and refused the commission of $31:25 cents, given 
on the value of one of the slaves—in which particular the 
decree must now be corrected. 

The commission on the residue of the estate, which the 
administrators paid over in bonds to the guardian, the decree 
reduces from 5 to 2 1-2 per cent.; allowing on $50,818:29 
cents the sum of $1,270:45 cents, instead of $2,540:90 cents. 
We approve of the decree in this respect, and accordingly 
affirm it. Regularly there ought to have been a reference to 
the Master to state the facts specially, and to settle the allow- 
ance; and so, if either party had requested it, or if the facts 
had been uncertain or complicated, it would doubtless have 
been directed. But, in this case, almost the whole subject of 
controversy is the question of commissions; and the charges 
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of the bill and statements of the answer are special and cir- Dec. 1839 
cumstantial as to all matters that can affect the decision. wii, ot 
The cause is tried upon the bill and answers, so as to give uxor et al. 
the defendants the full benefit of their own statements as be- pa 
ing entirely true. ‘Taking the answer as our guide, wecon- ¢ aj. 
cur in the opinion of his Honor on the point under conside- 

ration, and therefore do not deem it necessary to send the case 

to a Master. By the decree, after deducting the before men- 

tioned sum of $31:25 cents, the allowances of the defendants 

amount to $2,820:53 1-2 cents. 'The burden of the adminis- 

tration was much lightened by the agreement of the guardi- 

an to accept the bonds instead of the money; which enabled 

the administrators to avoid much responsibility, and to close 

the business at comparatively an early day. The estate was 
principally paid over in less than two years; and we think 

the sum fixed, must fully compensate for the time and trou- 

ble of these gentlemen in doing the business of the estate, 

while they were at the same time attending to their own. 

The maragement of the estate seems indeed to have been 
unexceptionable, and the accounts perfectly plain and true; — 

for in no respect are they questioned, except on the point of 

the allowances solely. ‘The administrators ought, therefore, 

to be amply compensated; and in adopting the sum mention- 

ed, we consider that they are thus compensated. 


We do not, however, approve of the charge of interest 
against the defendants, and especially from the period speci- 
fied in the decree. ‘The defendants have not sought any de- 
lay in this suit, not even that of having process served in the 
ordinary course. ‘They answered at once, and in a full and 
precise manner; so that the plaintiffs set down the cause to 
be heard instantly upon the defendants’ own statements. 
This shews no consciousness of error; but on the contrary, 
that the defendants believed they had no money but their 
own. In reality, they retained by an authority apparently 
lawful and without fraud on their part, or objection from the 
other side. They could not suppose they owed the plaintiffs 
any sum whatever, much less know what it was. Until the 
bill was filed, therefore, it does not seem there was any ground 
for charging interest; and in that respect also, we think the 
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Dec. 1839 decree must be corrected. With those modifications, the de- 
7 cree must be affirmed; but we do not think it a case for costs, 
either in the Court below, or in this Court. 


Per Curiam. Decree affirmed. 


SAMUEL RALSTON, Adm’r of SAMUEL RALSTON Jnn’r vs. 
HUGH TELFAIR et al. 


Although it be admitted, that by actions of trover, assumpsit or account, 
‘an administrator, after the recall of the probate of a supposed will, 
might have remedy at law against one who acted as executor under it, 
yet equity has jurisdiction to decree an account in such case, as being 
a more complete remedy, and that particularly, where a part of the 
plaintiff’s demand is of sucha nature that there is no jurisdiction at 
Jaw; and in such suit in equity, the defendant will be treated as an 
executor or trustee, and made chargeable with what came to his hands 
of the trast fund—and also with such part thereof as he may have re- 
leased or disposed of for purposes of his own; and he must make 
good what may have been lost by his bad faith, or gross neglect; and 
he will be entitled to be credited with all sums paid in discharge of 
debts owing by the deceased; and for all payments of legacies under 
the supposed will, made befere he had a reasonable ground of belief 
that the paper was not a will, as it purported to be; and he will also 
be entitled to a fair compensation for his services done to the estate in 
the administration of it. 

If one, acting as executor under a supposed will in which he was inter- 
ested beneficially as a residuary legatee, make an agreement with the 
surviving partner of his testator in relation to the partnership concern 
by which he surrenders to him a part of the effects of the cencern, he 
will be resposible therefor, if the same be not for the advantage of the 
estate, to the administrator of the deceased, upon the recall of the 
probate of said will, although the administrator may have a remedy 
against such surviving partner. 

An executor, acting under a supposed will in which slaves were di- 
rected to be emancipated, is not to be charged with the hires of such 
slaves, when they have been allowed to work for themselves, and the 
executor has made no profit from them. 

The costs incurred by the defendants in a suit in equity, brought by a 
party claiming under a supposed will against the executors who claim- 
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ed for themselves adversely to the plaintiffs under the same will, can- 
not be allowed the defendants, in a suit against them for an account, Dec. 1839 
brought by the administrator of the deceased, after the recall of the 
probate of the said will. Nor can the cost of resisting the proceedings 
to recall the first probate and attempting to obtain a sccond, be soal- miei. 
lowed; for although an executor, acting entirely or mainly forthe et aj, 
benefit of other persons provided for in a supposed will, ought to be 
protected from loss by a faithful, or what was properly deemed a faith- 
ful, effort to carry into effect the apparent will, yet where the execu- 
tor is solely, or almost solely interested under the will, he is to be ta- 
ken as acting tor himself, and if he fail, must pay the costs of the lit- 
igation. 

It is not a fit matter of exception to a report, that one of the two com- 
missioners who united in, and signed, it, afterwards altered it without 
the privity of the other. If the objection be true, in point of fact, the 
party should verify it on affidavit, and apply to have the whole report 
set aside, or restored to its first form. 


alston 


Samuel Ralston, died in Pitt county, on the 11th day of 
February, 1829, and at the succeeding May Term of the 
County Court, the defendants, Telfair and Blount, offered for 
probate a paper writing, dated the 7th of February, 1829, 
purporting to be the will of Ralston, whereof they were the 
executors; and they procured the probate thereof, and letters 
testamentary, to be issued to them jointly. By that instru- 
ment, Ralston directed four of his slaves to be emancipated; 
and that another named Abram, should be sold to discharge 
a note then outstanding, which was given for the price of 
the said slave; and gave a legacy of $1,000 to Franklin Gor- 
ham. He also directed that Churchill Perkins should col- 
lect the debts due to him, and pay those he owed, and then 
“pay the remainder to the executors, to be disposed of as 
they may think fit; and he then added, that “all the re- 
mainder of my property shall be disposed of as my execu- 
tors think proper.” Samuel Ralston, the supposed testator, 
was a native of Ireland, and his next of kin was his father, 
Samuel Ralson, then resident in Ireland. He had no notice 
of the death of his son, or of the existence of the paper, un- 
til some months after probate had thereof; and upon hearing 
of the same, he filed his bill, in the Court of Equity, against 
the said Telfair and Blount, insisting, that by the true con- 
struction of the instrument, the executors received and held 
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Dec. 1839 the personal estate in trust for him as next of kin, and not 


Ralston 


v. 
Telfair 
et al. 


for the personal benefit of the executors themselves. ‘To 
that bill the defendants put in answers, in which they insist- 
ed that they were the legatees in the said paper for their own 
benefit, and not in trust for the father. Upon the hearing 
of that cause, the bill was dismissed by the Court. Imme- 
diately thereafter, Samuel Ralston, the father, instituted a 
suit in the County Court, for the purpose of having the pro- 
bate of the supposed will recalled; and it was finally so or- 
dered in this court. Telfair and Blount then again offered 
the paper for probate, and a caveat was entered against it by 
Samuel Ralston, the father, and an issue made up thereon; 
and after a verdict, the paper was finally pronounced against; 
and the party deceased, declared to have died intestate. Ad- 
ministration was then taken by the present plaintiff, who re- 
ceived from Telfair and Blount, or took into his possession 
the slaves left by the intestate, and then filed this bill against 
the said persons, praying an account of the estate, all of 
which, as the bill alleged, came to their hands, and to a large 
amount; and that they might be decreed to pay to the plain- 
tiff what might be found to be justly due to him, upon the 
taking of the proper accounts. ‘T'he answers of the defend- 
ants, positively stated their full belief, at the time they pro- 
cured the probate of the paper and acted under it, and resist- 
ed the recalling of the probate, that the same was the will of 
Samuel Ralston; and insisted that they acted honestly, and 
with a sincere desire to execute the will of their supposed 
testator, in defending all the before mentioned suits, and in 
administering the estate according to the provisions of the 
said supposed will; and they claimed to deduct out of the 
estate in their hands, or that came to their hands, such sums 
as they paid in discharge of the debts of the deceased, lega- 
cies given in the said instrument, and all costs and expenses . 
to which they were put in defending those suits; and also 
that they were entitled to the usual and proper charges for 
collecting and settling the estate. 


At the death of Samuel Ralston, he and Churchill Perkins, 
who was mentioned in the supposed will, were in co-partner- 
ship in a store in Pitt. Perkins entered a caveat against the 
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probate of the will; and it was thereupon agreed by Telfair Dec. 183) 
and Blount of the one part, and Perkins of the other, that) omit 
Perkins should withdraw his caveat, should give upthe —y, 
privilege and compensation for collecting the debts due to ‘Telfair 
Ralston, and deliver over the bonds and other evidences of si 
those debts; and also should give up to Telfair and Blount 
the debts due to Ralston and Perkins, and surrender the books 
of accounts of those latter debts; and that therefor, and for the 
sum of $1,000, which Ralston owed Perkins, and for the in- 
terest of Perkins in the profits and effects of the firm of Rals- 
ton and Perkins, he, Perkins, should retain specific articles 
of merchandize, and certain bonds due to Ralston, to the val- 
ue of more than. $3,000; which was done according to the 
several stipulations. 

To speed the cause, the parties consented to a reference to 
commissioners to take the accounts, but without prejudice to 
any objection on the part of the defendants to their liability 
in this suit. A report was made, to which each party took 
numerous exceptions; and by the agreement of the counsel, 
the cause was brought on to be heard, and at the same time, 
if the bill should be sustained, to be decided on the report 
and exceptions. 


J. H. Bryan and The Attorney General for the plaintiff. 
Badger and Iredell for the defendants. 


Rurrin, Chief Justice, having stated the case as above, 
proceeded as follows: The jurisdiction of the Court of Equi- 
ty in this case cannot, we think, be seriously questioned. 
Admitting that by actions of trover, assumpsit, or account, 
the administrator might have remedy at law against one who 
acted as executor under a will of which the probate has been 
recalled, because it was not a will, yet there must also be a 
jurisdiction here. ‘The remedy in Equity is more complete 
in matters of account, which is the ground of the equitable 
cognizance of such cases. The Court of Equity has pecu- 
liar facilities of investigating accounts, to which, when long 
and complicated, a jury is altogether incompetent. But, it 
is said for the defendants, that here there is no complication 
and no mutual account, because the plaintiff has no accounts 

29 
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Dec. 1839 against the defendants. But the argument is not ingenuous. 
nara The plaintiff and defendants may not literally have accounts 
vy. With each other; but the claim of the plaintiff against the de- 
Telfair fendants involves the administration, for about eight years, of 
et al. 4 considerable estate; and that may be said necessarily to in- 
clude numerous charges and discharges, and to constitute a 

case and matter of account fit to be settled in this Court. It 

stands much on the footing of a suit by an administrator de 

bonis non against the executor of a first administrator; in 
which, although trover or detinue might lie for the specific 

things, and assumpsit for money collected, it is the constant 

course to proceed in equity. If, in such a case, the plaintiff 

were to proceed by actions at law, and injustice were done 

therein to the other party, for want of just allowances for dis- 
bursements or charges, it would seem impossible that a Court 

of Equity would allow the plaintiff at law to raise the money 

from the other party, until the accounts had been taken here 

and all proper credits ascertained. It is for the advantage of 

the defendants themselves, that this jurisdiction should be ex- 

ercised in the first instance. We think, therefore, if there 

were nothing peculiar in this case, the bill would be proper. 

But here, a part of the plaintiff’s demand is of a nature of 
which there is no jurisdiction at law; that is the sums col- 
lected by the defendants on the debts of Ralston and Perkins, 
and the value of the effects released or assigned by them to 
Perkins. In those effects the legal interest vested in the sur- 
viving partner, and the administrator ot the deceased partner 
can only claim in equity. If it be said, the plaintiff must go 
against Perkins for that demand, the answer is, that he has a 
right to follow the fund in the hands that hold it, and that 
he may treat the defendants as his agents in the transaction; 
and for that reason he may call them before this Court, for 
that equitable demand. 

Upon either ground, we think the jurisdiction proper; and 
especially upon the pleadings as framed in this cause. The 
bill does not charge the defendants with procuring the will 
by improper means, or endeavouring to obtain the probate, or 
uphold it by fraud or falsehood; but alleges only, that in fact 
it was not the will of the deceased, and that the defendants 
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were induced to resist all the claims of the next of kin sole- Dee. 1839 
ly for their own personal advantage, as supposed legatees in 
the paper. ‘That conduct is consistent with honesty of pur- _y, 
pose. Hence, the defendants are not treated as wilful wrong- Telfeir 
doers, or called on to answer as fort-feasors; but the bill is ° 
simply for an account of the transactions in which these de- 
fendants assumed to act as executors, and therefore as trustees 

or quasi trustees. We think they are liable to an accountin ° 
such a case, and that they are to account precisely upon the 
principles upon which they would have been liable, if they 

had in reality possessed the character of executor, with which 

they thought themselves invested. They are chargeable - 

with what came to their hands of the trust fund; with such 

part thereof as they may have released or disposed of for pur- 

poses of their own; and they must make good what may have 

been lost by their bad faith or gross neglect. ‘They are enti- 

tled to be credited with all sums paid in discharge of debts, 

owing by the deceased; for inthe hands of the plaintiff, the 

fund would have been thus far chargeable; and, consequent- 

ly, such payments are proper deductions in favour of the de- 
fendants. But, that is not all; for we think the defendants 

are likewise entitled to a fair compensation for services done 

to the estate, in the administration of it, and to be credited 

with all payments under the supposed will at least, before 

they had a ground of reasonable belief that the paper was 

not a will, as it purported to be. The case of Heel v. Sto- 

vell, cited at the bar, from Ch. Cas. 126, and 8 Vin. Abr. 169, 

is founded on this principle. There, the widow was allow- 

ed for payments of legacies given by the will, though it 
turned out to be no will. The Court of competent jurisdic- 

tion having pronounced the instrument to be a will, an inno- 

cent person may safely act under the sentence, until it be re- 

called; and when called to account in a Court of Equity— 
however it may be at law—such person ought not to be made 
personally responsible for moneys paid, while the sentence 

was in full force, and properly paid according to a due 

course of administration under the instrument. If the exec- 

utor of such a paper is chargeable as a trustee, then he is en- 

titled to a trustee’s privileges, and ought not to answer out of 

his own estate but for wilful default or culpable negligence. 


Ralston 
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Dec. 1839 Honest intentions and reasonable diligence should protect 


-—— 


Ralston 


Vv. 
Telfair 
et al. 


him from loss, as well as other trustees. 


These reasons satisfy the Court that the bill ought not to 
be dismissed; but that the plaintiff is entitled to relief on it. 
They also enable us to dispose of most of the exceptions up- 
on what seems to us—proper principles; and we shall now 
proceed to pass on them. 

The defendant, Telfair, excepts to the report for charging 
the defendants with the value of the goods and debts assign- 
ed or released to Perkins. It is said, the defendants did not 
receive them, and that the plaintiff may have redress against 
Perkins himself, as surviving partner; and, therefore, ought 
not to come against these parties. So far as Ralston was in- 
debted to Perkins, and so far as Perkins was entitled for his 
share in the firm of Ralston and Perkins, the allowance to 
him by the defendants was proper; and they must have cred- 
its therefor, when the amounts shall be ascertained. The 
Master has fixed the debt to Perkins as $1,000, and thus far 
we know the proper credit. But, he has not ascertained 
what profit Ralston and Perkins made, nor the share thereof 
belonging to Perkins. It must, therefore, be referred again 
to him to make enquiries upon those points. The excess in 
volue of the articles received or kept by Perkins, over and 
above the debt to him and his share of the profits, the defend- 
ants might have recovered from Perkins; for he had no right 


tothem. But, it is said, they did not recover the excess, and 


therefore ought not to be held answerable. We think they 
ought to be charged with that excess, if Perkins was able to 
pay, and has since become unable to pay it; simply upon the 
ground that they made no effort to settle and collect that de- 
mand, but suffered it to be lost. But, whether Perkins be now 
solvent or not, does not seem material; for the defendants not 
only suffered the debt to remain uncollected, but expressly 
sanctioned, by their agreement with Perkins, his retaining the 
goods. Was this agreement made for the benefit of the es- 
tate, or for that of the parties to it personally? Very clear- 
ly, the latter. It was the price of buying off Perkins’s caveat; 
(which, to be sure, was unauthorised,) and also of inducing 
him to forego his commission on collecting the debts, and to 
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surrender the bonds to the executors.. Now, the executors Dec. 1839 
then claimed all the property beneficially, as legatees; and it ar 
, , : , ston 
is thence plain, that they have not only appropriated this a- —y, 
mount of the assets, but that they did it for purposes of their Telfair 
own. For such purposes they must pay their own money; in 
and, therefore, are justly chargeable with such parts of the 
estate as were thus used. 

The report submits it to the Court, whether the defendants 
are chargeable with hires for the negroes which the will di+ 
rected to be emancipated; from whom the defendants made 
no profits, as they were allowed to work for themselves. It 
charges, however, for the hires of the other negroes; and a- 
mong them, for Abram and Eunice, whom it appears the de- 
fendants sold, and of whom the plaintiff, since he administer- 
ed, has obtained possession. As to the emancipated slaves, 
we think the defendants are not liable for their hire. It is 
clear they acted in that respect from a regard to the supposed 
wishes of their testator; for as matters then stood, they would 
themselves have had the profits of those slaves, if any. With 
respect to the hires of the others, the defendants are liable, as 
far as they received, or ought to have made them. There- 
fore, the second exception of Telfair is overruled, except as 
to the hires of Abram and Eunice—as those two negroes ap- 
pear to have been sold, we are at a loss to know how their 
hires are charged, and how they come again into the plain- 
tiff’s possession. ‘Therefore, without allowing or disallow- 
ing this exception as to them, or the 7th exception of the de- 
fendant, Blount, it must be referred back to enquire and state 
in respect to those two slaves, when they were sold, by whom, 
to whom, and for what price respectively; and whether the 
price has beet accounted for, and by whom; and if they have 
come to the hands of the plaintiff; when, and by what means. 

The Master states that he refused to credit the defendants 
with the legacy to Gorham; and for that cause Telfair further 
excepts. The report does not state the ground of the refu- 
sal; but although the fact of its payment is not expressly 
found, yet it is not denied in the report: and, therefore, we 
infer that the Master was of opinion that they were not en- 
titled to credit for the legacy, although they had in fact paid 
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Dec. 1839 jt. For the reasons already given, the Court is of the con- 

pony trary opiion; and, therefore, on the third exception, it must 

vy. be again referred to enquire what sum the defendants paid on 
Telfair that account, and when it was paid. 

The fourth exception of Telfair is, that he is charged with 
various sums for bad debts which were not collected; and 
the plaintiff has taken numerous exceptions to the report, 
because the defendants are not therein charged with various 
debts that are specified, inasmuch as the debtors were able to 
pay, and the defendants ought to have collected them. The 
exception of the defendant does not object to the charging of 
any debt in particular, and therefore we take it as being in- 
tended to bring forward the general principle of their liabili- 
ty on account of laches, for mure than they actually receiv- 
ed. Upon that question, our opinion has been already ex- 
pressed; and the fourth exception of Telfair, must be ac- 
cordingly overruled. Upon the exceptions of the plaintiff, 
it is to be remarked that the defendants are chargeable only 
in plain cases of laches; and in this case, the presumption 
that they intended to do their duty, and did it, is very strong; 
because, at the time, they were acting as was thought, for 
their own benefit exclusively. Upon this principle, the court 
overrules all the plaintiff’s exceptions, as being unfounded 
in fact, except the fifth, which is allowed only as far as it 
respects the balance of the debt of Joshua Smith, and the 
eleventh and thirteenth which are allowed. 

The defendants claimed credit before the Master as in 
their answers, for large sums paid for the expenses of the 
suits mentioned in the pleadings, but they were not credited, 
and they have excepted. With respect to the costs of the 
suit in the Court of Equity, brought by Samuel Ralston, the 
father, there is no pretence for charging them in this cause. 
The court, having a discretion, disposed of the costs by the 
decree in that case, as was fit. Besides, the demand was not 
against the defendants, as executors, but was founded on a 
construction of the paper, supposing it to be a will, which 
would give the plaintiff the right to the résidue of the estate, 
by way of trust arising on the gift to the defendants, and the 
defence was founded on the opposite construction, namely: 
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that the gifi to the defendants was not in trust but absolute. Dec. 1839 
It is plain, therefore, that the defendants were contending for 
their own interests, and not defending for the benefitof oth- —_y, 
ers, rights committed by the testator to the protection of the Telfair 
defendants. As they were contending for themselves, it fol- adie 
lows, that the expenses ought to be met out of their own 
means. 'The costs of the proceedings to recall the first pro- 
bate, and of the attempt to obtain a second, stand, in point of 
form, upon a different footing. According to the case of 
Mariner v. Bateman, 2 Car. Law Repos. 464, which we 
entirely approve, the costs might torm a just burden on the 
assets; for an executor, acting entirely or mainly for the 
benefit of other persons provided for in a supposed will, must 
be protected from loss, by a faithful, or what was properly 
deemed a faithful, effort to carry into effect the apparent will. 
- But, in the present case, it is obvious that the contest was on 

the part of the defendants, for themselves, and solely for 
themselves, just as much as it was, on the part of the next 
of kin, for his benefit. The costs of the litigation ought 
equitably to follow the fruits of the litigation. In substance, 
the suits were to determine, which of the parties to them 
were entitled to the property; and that one who lost the 
cause ought to pay the costs. The fifth exception of Tel- 
fair is therefore overruled. 

The same defendant has also excepted, because the Master 
allowed no commissions to the defendant. From what has 
been already said, it follows, that this exception is well 
founded, so far as respects a just compensation for the time 
and labour employed in the service of the estate; and it must 
be referred to the Master to enquire of, and fix a proper al- 
lowance on, that basis. 

It remains only to dispose of the exceptions. taken by Mr. 
Blount; which may be soon done. The first is overruled, 
as being unfounded in fact; as are also the third and fifth, for 
the same reason. ‘The second, respects the transactions with 
Perkins; and therefore falls within the order made upon the 
first exception of Telfair for a further enquiry. The fourth, 
respects the legacy to Gorham, and therefore falls within 
the order made upon the third exception of Telfair; and 


Ralston 
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Dec. 1839 mnst accordingly await that enquiry. The sixth, objects to 


Ralston 


v. 
Telfair 
et al. 


~ the defendants’ being charged with the sums received from 


Perkins, as surviving partner, upon the ground that, as such 
partner, Perkins is the owner. The money was actually re- 
ceived by the defendants, and it was equitably due to the 
representative of Ralston, and, therefore, must be accounted 
for by the defendants; and, consequently, this exception is 
overruled. ‘The seventh has been already disposed of, in the 
order respecting the slaves Abram and Eunice. 

The eighth objects, that after the two commissioners unit- 
ed in the report, and signed it, one of them altered it with- 
out the privity of the other. This is not a fit matter of ex- 
ception, and therefore it is overruled. If the objection be 
true, in point of fact, the party should have verified it on af- 
fidavit, and applied to set aside the whole report, or restore it 
to its first form. 


Dante , Judge, dissented from a part of the opinion of the 
court, and filed the following opinion: I cannot agree to so 
much of the opinion of the court as subjects the defendants 
to the demand which the plaintiff had, and now has, against 
Perkins, the surviving partner of the firm of Ralston and 
Perkins. There is nothing to prevent the plaintiff, as ad- 
ministrator of the deceased partner, bringing bis bill, and 
having an account against Perkins. The defendants are made 
liable in this bill, only as trustees by operation of law. The 
law never works an injury. I am ignorant by what princi- 
ple it is, that the plaintiff can say that the defendants are by 
force of law their trustee, for a fund they never had, and 
which has not been lost to the plaintiff, by any act of theirs. 
Perkins never bona fide settled the partnership with the de- 
fendauts. He therefore has no pretence to bar the plaintiff ’s 
demand, for a settlement now. I cannot think that the law 
does make these defendants trustees for this fund, simply on 
the ground that they agreed with Perkins that he might have 
the property of the firm that he then was in possessior of, if 
he would withdraw a caveat to the probate of Ralston’s will. 
If the plaintiff could shew, that the estate of Ralston had sus- 
tained any loss by the agreement, then there might be some 
pretence for this charge. But there is nothing of that kind 
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in the case. The opinion of my brothers, seems to me, to Dec. 1839 
be stretching the law which makes persons trustees by im- “a 
plication, farther than is warranted by any established de- 

cision. 


Per Curiam. Decree accordingly. 


JOHN J. HALES etal. vs. RICHARD GRIFFIN et uxor et al. 


Where a testator devised and bequeathed all his estate, consisting of 
land, slaves and perishable property, such as household furniture and 
live stock, to his wife for life, and then procegded, ‘and at the deathr 
of my wife, the property then remaining to go to my son A. H. And 
provided he should be then dead, to go to his lawful heirs, if any; and . 
provided the said A. H. should die before his mother, and die childless, 
then the remaining property, after the death of my wife, to be sold, and 
to be applied” to certain specified purposes; it was held, that the wife 
took buta life estate in the land and slaves, that the son did not take a 
vested but only a contingent interest in this property, and that upon 
the death of the son, in the life time of his mother, leaving children, 
the children took such an interest in the slaves as entitled them to ap- 
ply to a Court of Equity to restrain the tenant for life from selling the 
slaves out of the State, and to compel her and her vendees to give se- 
curity for the forthcoming of the slaves at her death. 


Daniel Hales made his will, and therein devised arid be- 
queathed as follows: 

“ I give and bequeath to Sarah Hales, my wife, all my es- 
tate real and personal, during her life; and at the death of my 
wife, Sarah Hales, the property then remaining to go to my 
son, Alexander Hales. And provided he should be then dead, 
to go to his lawful heirs, if any; and provided the said Alex- 
ander Hales should die before his mother, and die childless, 
or without lawful heirs, then the remaining property, after 
the death of my wife, Sarah Hales, to be sold, and the money 
to be applied to maintain worn out travelling Methodist 
preachers.” 


30 
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Dec. 1839 The testator’s son, Alexander, died in the life time of his 
Hales mother, leaving the plaintiffs, his two children. ‘The testa- 
ales ; : 
et al. tor’s estate consisted of Jand, slaves and perishable property, 
; ean ad such as household furniture and live stock. The widow 
uxor et al, Sold to the other defendants several of the slaves; and the bill 
charged that she threatened to sell others of the slaves to per- 
sons who would carry them beyond the limits of the State to 
parts unkown; so that the plaintiffs would lose all benefit of 
them. It charged further, that the other defendants intend- 
ed to send the slaves purchased of the widow out of the juris- 
diction of the Court. The bill then prayed for an injunction, 
and that the defendants should be compelled to give security 
for the forthcoming of the slaves upon the death of the ten- 
ant for life; and for general relief. 

After the filing of the bill, the widow, Sarah Hales, inter- 
married with Richgrd Griffin, who was thereupon made a 
party defendant. 

The defendants by their answer insisted that, under a prop- 
er construction of the will, the widow had a right to dispose 
of all or any of the slaves, or such of the other property as 
should conduce to her comfort and respectability. They de- 
nied any intention of removing the slaves beyond the juris. 
diction of the Court; and insisted further, that if the clause 
in the will made a good executory devise of the slaves, the 
remainder, after the estate for life to the widow, vested in A- 
lexander Hales, and that his personal representative, and not 
the plaintiffs, would be entitled. 


Alexander for the plaintiff. 
D. F.. Caldwell for the defendant. 


Danret, Judge, after stating the case as above, proceeded 
In a consid- 28 follows: In a considerable class of cases, a devise or be- 


ents ch quam of what shall remain or be left, at the decease of the 
deviee or prior devisee or legatee, has been held to be void for uncer- 


an & tainty. Bland v. Bland, 2 Cox. 309— Wynne v. Hawk- 


what shall 

remair-er ing, 1 Bro. C. C. 179—Sprague v. Barnard, 2 Bro. C. C. 
So Comm 585—Pushman v. Filliter, 3 Ves. 7— Wilson v. Major, 11 
devisecor Ves. 205—Bull v. Kingston, 1 Mer. 314—Eade v. Eade, 


senerg & Madd. 118, But, it may be remarked, that where a part of 
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the property comprised in such a gift consists of household Dee. 1839 


furniture, or other articles of a perishable nature, (as in this Hales 
case,) these words may fairly be considered as referring to the et a 
use and wear by the first taker. Such, it is clear, would be G = 
the construction, if it were limited to him expressly for life. Bene os . 
Powell on Devises, 352. (Jarman’s note.) Indeed, there is ey oie 


not any case in which such expressions have been held to for uncer- 


render the gift void, where the interest of the first taker was ‘*)0'v: But 


so limited for life; and Cooper v. Williams, Pre. Ch. 71,part of the 
pl. 64, is an authority against such aconstruction. We, competent 
therefore, are of the opinion that the widow had but a life es- oe 


R sists of 
tate in the slaves. heneshelé 


Secondly; we are of the opinion that the testator’s son, furniture or 
Alexander, did not take a vested interest in remainder in othe" rt 
this property. The remainder in the land, and the executory cote ll 


devise in the personal property, were coytingent, dependant words may 
upon the event of Alexander dying before his mother, Yams Anal 
leaving children who should survive her. Alexander died ~ es 


in his mother’s life time; he was not entitled to any of the es- and wear 
tate, as nothing vested in him. The two plaintiffs (sons of Phe st 


Alexander,) may die before their grand- mother; but if they » » ye be 


e con- 


do not, the whole estate will vest in them on the determina- + oom if 
tion of her life. ‘The context of the will shews that the tes-\t,4°re im 


tator used the words “ lawful heirs” of Alexander, as synoni- expressly 
for life; and 


mous with the word children of Alexander. It says, ifindeed 
Alexander shall die childless, then the remaining property, ‘<"*,'s."0t 


after the death of his wife, shall be sold to maintain the which such 
expressions 


preachers. We therefore think the plaintiff had a right to have been 

file this bill. ) der the gift 
Upon the evidence connected with the admitted facts, that y'4: where 

the widow has set up a claim to the absolute disposition of est of the 

the slaves, and has actually sold some of them, this is a prop- a —_ 

er case in which security should be required for the forth- ite¢ ‘or life. 

coming of the negroes, if alive, at the death of the widow, or 

to abide the future order of the Court. The Clerk of the 

Court is directed, therefore, to enquire and report as to the 

value of the said slaves, what security’ has been already ta- 

ken, and what further security may be necessary. And the 


further consideration of the case is reserved. 


Per Curiam. Decree accordingly. 
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Dec. 1839 ALEXANDER PICKARD et al. vs. THOMAS BREWER. 


ee 


In a bill by a principal to have certain conveyances of land and slaves 
made by one purporting to act as his attorney, declared void, surren- 
dered and cancelled for want of authority in the attorney to act for 
him, it is unimportant to the defence, whether the plaintiff made to 
the agent a formal letter or not, provided it sufficiently appear that he 
otherwise gave him authority to contract in his name for the con- 
veyance of the land and slaves; though sucha letter of attorney would 
be requisite to impart validity to the deeds, as legal instraments. 

Any written, or even parol authority, to an agent to make sale of slaves 
will be sufficient; because it is an act which may be done without 
deed, and, therefore, the authority to do it, may be withcut deed. 

The tact of an authority having been conferred, and a formal letter of at- 
torney made by a principal to his agent, for the purpose of submit- 
ting certain matters of controversy in relation to land and slaves to 
arbitration, and making conveyances pursuant to the award, held to 
be established upon the evidence furnished by the principal’s letters 
and declarations, and by other testimony contrary to the positive al- 
legations of his bill, and notwithstanding the inability of the defend- 
ant to produce the letter of attorney. 


The defendant residing in Orange county in this State, 
was entitled under the will of his father to certain Jands and 
slaves during his life, and at his death, they were to go in 
remainder to other persons; of whom the plaintiff, Mrs. Cates 
was one. The bill charged that the defendant, Brewer, had 
purchased the interests of the remaindermen, except Mrs. 
Cates; and that she atid her husband, living in Tennessee, 
sold and conveyed all her part of the land and slaves to the 
other plaintiff, Alexander Pickard, who resided in Louisiana. 
The bill was filed in September, 1835; and charged that in 
1828, after the sale and conveyance to the plaintiff, Pickard, 
the defendant sold, in absolute property, all the said negroes 
to slave traders, who carried them out of the State; whereby 
the rights of the remainderman would be defeated, and he 
disabled from getting the slaves upon the death of the tenant 
for life. The bill then charged, that the plaintiff Pickard, 
came into North Carolina, just before filing the bill, and ap- 
plied to Brewer for payment of a reasonable price for his in- 
terest in the estates, or for security for the forthcoming of the 
negroes at the death of Brewer; and was then informed, that 
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Brewer set up title to the land and slaves, under an award Dec. 1839 
of certain arbitrators, to whom the controversy had been 5.0003 
submitted by the said Brewer and the plaintiff, Alexander  a', 
Pickard, through and by his attorney, Elijah Pickard, of ae 
Orange county, as alleged by the defendant; and that the a- ° 
ward had been followed by deeds of conveyance, in execu- 
tion thereof, made in the name of the plaintiff, Alexander, by 
the said Elijah, as his attorney; so as to make Brewer, ac- 
cording to those deeds, the sole owner of the land and ne- 
groes. 

Upon the existence of an authority, conferred by Alexan- 
der Pickard on Elijah Pickard, and on the extent of such 
authority, the whole controversy turned. As to which the 
bill charged, that the plaintiff never gave any authority to 
Elijah, to transfer or dispose of his interest in the property; 
or appointed him an agent in relation to the business. It 
was admitted, that the plaintiff once contemplated appoint- 
ing him thereafter his attorney, regularly, by letter of attor- 
ney; and that on the 28th of July, 1832, he addressed a let- 
ter to Elijah, informing him that he would do so, as soon as 
he could have the power prepared, after Elijah should, in a 
reply, communicate his christian name, if any other besides 
Elijah. It was also admitted, that the plaintiff, soon after- 
wards, caused to be forwarded to Elijah, the conveyances 
from Cates and wife, to the plaintiff. The bill then denied, 
that the plaintiff received from Elijah any reply to his let- 
ters; and stated, that having been in this uncertainty, until 
the Spring of the year 1834, the plaintiff then wrote toa 
gentleman of the bar, of Orange county, (whom he named) 
and requested his attention to his interest; and that, in a re- 
ply, dated in July following, he learned, to his astonishment, 
that there had been an arbitration, by which the plaintiff’s 
claim was supposed to be adjusted. The bill then averred, 
that the plaintiff never did execute a letter of attorney to 
Elijah, in the premises; and that he did not intend, in and 
by his letter to Elijah, to appoint him his agent, to transfer, 
dispose of, or control his interest in the land and slaves, or 
submit his rights therein to arbitration; and that he, at no 
time, intended to confer any powers on Elijah, except by the 
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Dec. 1839 power of attorney, which he had contemplated sending to him, 
“Pickara “8 before mentioned: The bill denied that the plaintiff had 
et al. received any money under the award, or in any way sanc- 
onal tioned it, or acknowledged the agency of Elijah Pickard.— 
* The prayer was for a discovery of the names and values of 
the slaves, and in whose possession, and where they were: 
that the conveyances obtained from Elijah Pickard, might 
be declared void, surrendered and cancelled; and that the 
defendant might be required to secure the delivery, at his 
death, of the proper share of the slaves and their increase, to 

the plaintiff. 

The answer, after admitting the interest of the plaintiff, 
and the names and sales of the slaves, stated that Elijah 
Pickard, professing to be the agent of the plaintiff, proposed 
to sell to the defendant, the plaintiff’s interest in the land and 
slaves; and that not being able to agree on the price, it was, 
after the defendant was satisfied of Elijah’s authority, agreed 
between them, to refer the whole subject to the arbitrament 
of three persons: that as evidence of his agency, Elijah 
Pickard shewed to the defendant a power of attorney from 
the plaintiff to Elijah, to act for him in selling the land and 
slaves, or otherwise settling the controversy; and also shew- 
ed a letter from Alexander to him, of similar import, which 
created a full belief in the defendant, that Elijah Pickard 
was really the authorised agent of the plaintiff. ‘The answer 
further stated, that the articles of submission were drawn by 
a gentleman of the bar, whom the plaintiff himself, by let- 
ter, as well as Elijah, as agent, had engaged to attend to the 
interests of the plaintiff; and that when the arbitrators met, 
(which was on the 17th of August, 1833,) they inquired 
whether the said Elijah had authority to act for the plaintiff, 
and were informed, both by the said Elijah, and the counsel, 
that he had a full power of attorney, which was in the pos- 
session of one of them; and that thereupon the arbitrators 
heard the evidence, the parties and their counsel, and made 
their written award, that the defendant should pay the plain- 
tiff the sum of $647, at certain days therein mentioned, and 
that upon such payments being made, proper conveyances 
should be made to Brewer “to close all claims- between 
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them:” that the defendant accordingly paid the sums as re- Dec. 1839 
quired by the award, and that thereupon the said Elijah, in |g 
the name of the plaintiff, executed the deeds to the defend- et al. 
ant; to whom also, he promised to deliver the power of at- men 
torney, though he never didso. The answer admitted that 

the defendant was unable to produce the letter of attorney; 

but it insisted, that he ought nevertheless to have the bene- 

fit thereof, as it once existed; and that the letters from the 
plaintiff to the said Elijah, did, by themselves, contain a 
sufficient authority to contract for the sale of the Jand, and 

to sell the slaves, although it were insufficient to enable the 

agent to execute deeds, and therefore, that the plaintiff could 

not have any relief in this suit. 

To the answer the plaintiff replied, and the parties pro- 
ceeded to their proofs. The plaintiff took no proof of any 
material point. On the part of the defendant the articles of 
submission and the award, dated August 17th, 1833, were 
exhibited and proved; and they appeared to be to the effect 
stated in the answer; and also the receipts, on the award, of 
Elijah Pickard, for the sums of money to be paid by the de- 
fendant under it. 

The defendant did not exhibit a letter of attorney from the 
plaintiff to Elijah Pickard, But, to establish its existence, - 
he proved and read in evidence three letters from the former 
to the latter, written from Louisiana. The first was that 
mentioned in the bill and answer, bearing date July 28th, 

1832; in which the parts material to this question were as 
follows: 

* T have long intended writing to you, but have been wait- 
ing until I should get my papers prepared, to appoint you my 
legal agent to transact that business with Mr. Brewer. I re- 
ceived a letter from Mr. R., saying, that if I would appoint 
you, you would attend to the same. Shortly after this infor- 
mation, I gave my papers to the parish Judge, who was to 
make out the power of attorney, send to the Governor and 
get his seal—all which seemed to be necessary—A&nd return 
them immediately. He has as yet neglected them. But, as 
Ihave just received a letter from D. Turner,” (another re- 
mainder-man,) “ who informs me that he has filed a bill, pray- 
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Dec. 1839 ing that the property may be given up, or that we may have 


security for the same, at Brewer’s death, I have thought prop- 
erto write you immediately. The original transfer is in 
Tennessee, where I shall direct it on to you, as you will need 
it. I shall, as soon as possible, forward you the papers with 
unlimited power to act, so that you can sell or negotiate as 
you may think proper; as I am at such a distance, and an 
imperfect judge of the case, so that I shall leave it entirely 
with you. Write me immediately on receipt of this, giving 
me all the information you can. After seeing Mr. Turner, 
you will know what is the probable expense. Mr. Brewer, 
when he last wrote me, informed me that, if I would appoint 
an agent, and they could not agree, he was willing to leave 
it to referees; and as I am not disposed to incur cost unne- 
cessarily, and this seems to be a fair way in the general of 
settling business, I informed him I should accede to his prop- 
osition; but of all these matters I leave you to judge, request- 
ing you to settle it in the safest, cheapest and quickest way. 
I would again say, write immediately, as I think you anne a 
letter in your name that I do not recollect.” 

The second letter was dated March 6th, 1834; and in it 
the plaintiff thus expressed himself on this subject: 

« I have waited long and in vain for a letter from you on 
the subject of my business with Mr. Brewer. I still feel ve- 
ry anxious to have that matter arranged, so that, if Brewer 
should drop off, I should be secured in the right of my prop- 
erty, or rather in the possession of the same. I have long 
since requested my friends in Tennessee to forward to you 
my title papers, which I hope they have done; and if they 
have, I would be glad you would consult a respectable attor- 
ney on the legality of the same, and also with regard to the 
power of attorney I must give, in order to enable you to 
prosecute immediately. If I mistake not, I informed you 
long since, in a letter that Mr. Brewer wrote to me, if I would 
appoint an agent, he would settle the matter with him; or, 
if they could not agree, leave it to disinterested men, and a- 
bide their verdict. I would be glad, on the receipt of this, 
you would proceed without delay; and give me all necessary 
information, and you shall immediately be empowered to 


proceed against him.” 
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The third bore date the 20th of November, 1834, and was Dec. 1839 


as follows: 

* “ Your favour of the 1st of October came Yuly to hand. I 
am sorry to add that.I am somewhat dissatisfied with the set- 
tlement of my business with Mr, Brewer. I am willirg he 
should have ample justice done him, but am unwilling that 
he should receive two thirds of my part of the estate. I was 
willing, and am still willing, to give him up the land, if he 
would give me up the negroes; all of which I have no doubt 
he can produce, except the oldest boy. 

“In this matter, I wish to be understood. If your com- 
promise has been legal, I have nothing more to say on the 
subject. You state you have no doubt all my money would 
be ready when called for; and that $400 was due last fall; 
and the balance this. 

“ On the receipt of this, I would be glad you would inform 
yourself ot these facts, as well as see Mr, N., (the counsel,) 
whom I shall address by this mail; and then inform me of the 
result. Had my business been satisfactorily settled, I should 
have visited Orange again.” 

The defendant also examined as witnesses Elijah Pickard; 
the counsel who was employed to conduct the business, and 
one of the arbitrators. 

Mr. Pickard stated that, besides the letters already set forth, 
he received from the plaintiff at least two others on the sub- 
ject of this controversy. Being asked whether he ever re- 
ceived the papers mentioned in the letters produced, and 
whether he was by such papers constituted the plaintiff’s at- 
torney in said matter? He replied that he did receive papers, 
which he believed to be those spoken of; and that, upon re- 
ceiving them from the plaintiff, he referred them to the coun- 
sel spoken of, to know if they were competent to make him 
the legal attorney of Alexander Pickard; and was by him in- 
formed that they did. Being asked whether he delivered 
those papers to the defendant, or knéw where the other letters 
were? he replied that he did not deliver them to the defend- 
ant, and that he did not know where they were, except that 
he was informed by his family, that when the plaintiff came 
into Orange, he had access to all the papers of the witness, 
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Dec. 1839 during his absence from home; and that shortly afterwards 
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the plaintiff himself informed the witness that he got all the 
letters he had written him on said controversy, and had left 
them with a person in the neighborhood. The witness sta- 
ted further, that on the arbitration, his anthority was enquif- 
ed for; and that the counsel replied that he was properly au- 
thorised to act; and the witness so believed himself to be. 


The arbitrator stated that he could not distinctly recollect 
that the arbitrators asked respecting the authority of Elijah 
Pickard to represent the plaintiff; but he thought they did. 

The professional gentleman stated that in 1833 he receiv- 
ed a letter from the plaintiff, desiring him to act as his coun- 
sel in managing the claim against Brewer; and the plaintiff 
therein referred him to Elijah Pickard, whom, he said, he 
had appointed his agent, with full authority to settle the bu- 
siness, either by suit, arbitration or otherwise. He was about 
filing a bill in Equity, when Elijah, the agent, informed him 
that he and the defendant had agreed to submit the matters 
to three arbitrators; that the witness thereupon drew the sub- 
mission and attended on behalf of the plaintiff before the ar- 
bitrators; who, after a full and fair investigation, made the 
award. He immediately wrote to the plaintiff the result. 
The witness afterwards received from the plaintiff another 
letter on the subject, in which he took no notice of the wit- 
ness’s letter to him, although there was time for it to have 
arrived before the plaintiff last wrote; and in consequence 
thereof, the witness again communicated to the plaintiff what 
had been done. 

He further stated, that at the time of the arbitration, he was 
satisfied that Elijah Pickard had a regular and sufficient 
power of attorney from Alexander Pickard, to settle the bu- 
siness by arbitration; and that he was unable to account to 
himself how he could have suffered the business to be trans- 
acted, unless he had seen and examined it. Yet, he stated 
that he could not, at the time of his examination, recollect 
that he ever saw such a paper; nor that an enquiry was made 
of him for it by the arbitrators. He further stated, that a- 
bout the time the bill in this case was filed, the plaintiff ap- 
plied to the witness to rip up the settlement. The witness 
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informed him that he must get somebody else to do it; for that Dec. 183) 
the settlement was made by the plaintiff’s authority and di- Pickard 
rection, and the trial was fair and impartial, and the witness et al. 
had been instrumental in making the settlement, and could a 
have no hand in undoing it; and that to those remarks the ; 
plaintiff replied, “that it was true he had authorised the set- 
tlement; and that he would have been perfectly satisfied with 
it, if the arbitrators had allowed a reasonable price for the 
negroes.” 

The witness finally stated, that he had made a thorough 
search amongst his papers for the letters between him and 
the plaintiff, and had been unable to find them. 


W. A. Graham for the plaintiff. 
Badger and Waddell for the defendant. 


Rurrin, Chief Justice, after stating the pleadings and 
proofs as above, proceeded as follows: For the purposes of 
the present suit, it is unimportant whether the plaintiff made 
to his agent, Elijah Pickard, a formal letter of attorney or 
not, provided it sufficiently appear that he otherwise gave 
him authority to contract in his name for the conveyance of 
the plaintiff’s interests in the land and slaves, or to submit 
the controversy to arbitration. To the deeds made to the de- 
fendant, a letter of attorney would be requisite to impart va- 
lidity as legal instruments; and if the plaintiff were proceed- 
ing at law, there might be more difficulty in substantiating 
the defence. But the equity of the bill is fully answered by 
any written or even parol authority to make sale of the 
slaves; because that is an act which may be done without 
deed; and, therefore, the authority to do it may be conferred 
without deed. 

The plaintiff’s letters, which remain and have been prov- 
ed in the cause, create in themselves the competent power to 
do every thing but execute conveyances. It is a quibble on 
the terms found in parts of the letter of July, 1832, to say, as 
the bill does, that the plaintiff did not thereby confer any au- 
thority, but only expressed an intention to do so in futuro. 
The meaning on the other hand, is plain enough, that he 
thereby appointed Elijah Pickard his agent, as far as it could 
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Dec. 1839 he done by letter; but that he had intended, and did then in- 


Pickard 


et al. 
v. 
Brewer. 


tend, to make that appointment in a manner the most formal, 
as soon as he could have the instrument prepared, whereby 
the agent would have power to do every thing which his 
principal might; that is to say, fully complete, as well as 
enter into, an agreement. The very object of writing at that 
time, requires this construction of the letter. Why did the 
plaintiff write “immediately”? ‘To let the other know that 
his purpose was to appoint him his attorney? Certainly not; 
for he says that a friend had informed him that the other 
would attend to the business as his agent; and moreover, he 
had his title papers sent to him forthwith. Then, the plain- 
tiff wrote at that time, that he might have an agent upon the 
spot ready to act immediately for the preservation of his 
rights—to whom, for the purpose of meeting formal objec- 
tions from the other side, he would remit an indisputable 
commission, delegating “ unlimited power” in express terms. 
But, the agent was not to await the arrival of that instru- 
ment, before doing any thing; for, besides similar expressions 
elsewhere, the letter, after mentioning the plaintiff’s acceding 
to Brewer’s proposition for a reference, adds, “but of all these 
matters J leave you to judge, requesting you to settle it in 
the safest, cheapest, and quickest way.” ‘These words im- 
port a present, and not a future purpose to constitute the a- 
gent; and that too, with the view of a cheap and expeditious 
adjustment, instead of the more dilatory and expensive rem- 
edy by litigation. 

But the Court is satisfied, from the evidence, that the pow- 
er of attorney, on the want of which the bill so much insists, 
was in fact executed and sent by the plaintiff. Why should 
it not have been? It is pretended that the plaintiff was not 
certain of the agent’s name. But that cannot account for his 
waiting two years without further enquiry, and when he 
seems to have been so anxious about his rights, and so fear- 
ful of the loss of the slaves. In the next of the letters filed, 
there is ro intimation that he had been prevented by that 
cause, from sending the power; nor that he had not received 
a reply to his first letter, accepting the proffered agency. It 
purports indeed to be written by one who was ignorant of 





SUPREME COURT OF NORTH CAROLINA. 437 


what had been done in the businsss; and might have been Dec. 1839 
designedly thus written, after the plaintiff had received the 5 V0 
advices from his agent and counsel, which they gave him. et al. 
But, the strong and conclusive circumstances are, that the a. 
agent swears that, besides those letters, he received two oth- 

ers at least, and under cover of them, papers, among which 
purported to be a power of attorney, which, when by him 
submitted to the respectable counsel employed by him, he 

was advised was a regular and sufficient power; and the 
counsel also swears that, although he cannot now remember 
examining or seeing such a paper, he was, at the time of 
transacting the business, satisfied that the agent had such au- 
thority; and he is sure that, if there had not been such an au- 
thority, he could not have suffered it to goon. Now, when 

to that testimony are added the facts, that the plaintiff had ac- 

cess to the agent’s papers in his absence, and by his own ad- 
mission, took away some of the letters which he wrote, and 

still retains them; and that the letters thus suppressed, are 

those which, according to the course of the correspondence, 
would have enclosed the letter of attorney and particularly 
mentioned it, we are furnished with grounds of the strongest 
presumption against the plaintiff. That presumption is 
greatly fortified by other parts of the correspondence and the 
declarations of the plaintiff. In his first letter to his counsel, 

he stated that “ he had appointed Elijah Pickard his agent, 

with full authority to settle the business by suit, arbitration, 

or otherwise.” In the letter of the 20th November, 1834, in 

which he first admits the receipt of advice of the settlement, 

he firml 7 expresses his dissatisfaction therewith, and his wish 

to get rid of it; but he does not intimate a want of authority in 

those who acted for him, as a ground for doing so. On the 
contrary, he admits himself to be bound by the award, pro- 

vided the arbitrators were sworn, and otherwise proceeded in 

the way which he supposed to be legal. Again: just before 

he commenced this Iitigation, the plaintiff explicitly admitted 

to the same counsel that he, the plaintiff, had authorised the 
settlement; and stated his objection to be to the sum allowed, 

and not to the want of authority. It may be safely assumed, 

we think, that this admission never would have been retract- 
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Dec. 1839 ed, but for the opportunity the plaintiff probably afterwards 
Pickarg !ad, and used, for preventing the agency of Elijah Pickard 
et al. being established by the production of the instrument which 
em conferred it. At all events, the circumstances are of a char- 
acter which compel the Court to conclude, that the plaintiff, 

by his deed and letter of attorney, in 1832, appointed Elijah 

Pickard his agent, with authority to do the several acts alleg- 

ed in the pleadings to have been done by him, in the name of 

the plaintiff. The bill must, therefore, be dismissed with 


costs. 


Per Curiam. Bill dismissed. 


REBECA UTLEY et al. vs. BURWELL RAWLINS et al. Adm’rs 
of WILLIAM UTLEY. 


It is not generally the duty of an administrator to volunteer in paying 
debts which his intestate has contracted as surety, and procuring as- 
signments thereof to a trustee—and if in pursuing this unusual mode 
of administration, he should happen to injure the estate committed to 
his charge, he would be obliged to show very special and sufficient 
reasons for his conduct, before he could exonerate himself; and, therc- 
fore, he cannot ordinarily be charged with a want of due diligence in 
prosecuting a claim against his intestates’s principal, in not pursuing 
such a course. 

Where an administrator has fully administered all the assets of an es- 
tate, in his hands, he cannot be charged for not prosecuting a doubt- 
ful ciaim at his own costs, when the next of kin refused to incur the 


liability of costs. 


The bill, in this case, was filed by the next of kin of Wil- 
liam Utley, against his administrators, for an account. Upon 
the hearing, it was agreed between the counsel, that the de- 
fendants had fully accounted with the plaintiffs, unless they 
were chargeable for a breach of duty in not having used due 
diligence to recover a sum of money for which their intes- 
tate had made himself liable, as surety, on-a bond of John 
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A. Ramsay; and which the defendants had paid out of the Dec. 1839 
assets of their intestate. It appeared that Ramsay died in” 7), 
September, 1821, and Philip Alston was appointed adminis- et ai. 
istrator of said Ramsay’s estate, in November, 1821. Short- Seivtien 
ly thereafter, suit was brought against Alston, the adminis- —¢ 4), 
trator of Ramsay; these defendants, as administrators of Ut- 
ley, and Thomas Hill, also a surety on the bond, by the obli- 
gee, Conrad Staley; and at August Term, 1823, judgment 
was obtained thereon: but with a finding that Alston had ful- 
ly administered. Staley took out execution, and levied it 
on the goods of Utley, in the hands of the defendants; and 
made thereout full satisfaction of his judgment. Hill was 
insolvent, and every effort on the part of the defendants to 
procure contribution from him, proved unavailing. No suit 
was brought by the defendants, to recover from Ramsay’s 
estate, the money so paid by them as administrators. One 
of the plaintiffs, in her own behalf, and as guardian for the 
other plaintiffs, did cause an action to be instituted, in the 
name of the defendants, against the administrator of Ramsay, 
in November, 1825. After this action had been pending some 
time, a rule was obtained by the defendant, requiring that 
the plaintiffs should give security for prosecuting the suit, or 
that the same should be dismissed. ‘The defendants proffer- 
ed to the plaintiff who had caused the action to be brought, 
to give the security required, upon being indemnified from 
the costs. This offer was not ‘accepted—the security was 
not given—and under the rule, the suit was dismissed. 

The defendants, in answer to the charge of neglect, said, 
that when Staley’s judgment was obtained against them, it 
had been ascertained that the estate of Ramsay was utterly 
insolvent, and that any attempts on their part to effect the re- 
covery of the money paid in satisfaction of this judgment, 
would but run the estate of their intestate, to costs, without 


the least prospect of benefit to it. 


W. H. Haywood for the plaintiffs. 
Badger for the defendants. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: We do not deem it necessary to examine very 
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Dec. 1839 particularly the testimony by which these allegations are 
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~ supported, as the parties do not so much disagree respecting 


facts, as they do upon the principles applicable to them. It . 
is not questioned, but that at the time the judment was ren- 
dered against the defendants, all the assets in the hands of 
the administrator of Ramsay, were exhausted. It is also man- 
ifest upon the proofs, that before that time judgments had 
been signed by creditors, with a finding that the administra- 
tor ot Ramsay had fully administered for an amount excred- 
ing the value of all the real estate, and sci. fas. had isssued 
to subject that real estate to the satisfaction thereof. it ap- 
pears, also, that after these sci. fas. had issued, on the peti- 
tion of the guardian of the heirs, the County Court made 
an order for selling the real estate on credit; that it was sold 
accordingly, and all the proceeds distributed rateably among 
those who had so issued their sci. fas., and proved insuffi- 
cient, by a large sum, to pay the amount of their judgments. 


On the part of the plaintiffs, it is, by their bill insisted, that 
the defendants are chargeable, because they might, by pay- 
ing off Staley’s demand before suit, or immediately after suit, 
and taking an assignment thereof to a trustee, have pushed 
the claim pari passu with the most diligent and successful 
creditors of Ramsay, and have either obtained a judg- 
ment against the administrator before he had legally dis- 
charged himself of the personal assets, or, at all events, 
have come in for a share in the distribution of the real as- 
sets. Itis possible that this course of proceeding, might 
have been advantageous for the plaintiffs, and if it had been 
shewn that it was one which was obviously required by a 
regard for their interests, and which the defendants had the 
means of pursuing, the omission to take it might have been 
pressed, with much force, as a defect of diligence. Certain- 
ly, however, it is not generally the duty of an administrator 
to volunteer in paying debts which his intestate has contract- 
ed as surety, and procuring.assiznments thereof to a trustee— 
and if in pursuing this unusual mode of andministration, 
he should happen to injure the estate committed to his charge, 
he would be obliged to shew very special and sufficient rea- 
sons for his conduct, before he could exonerate himself. It 
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is not pretended that this course was intimated or recommend- Dee. 1839 

ed, or even known to the defendants. It is not shewn that™ |, tley 

they had reason to believe that the claim in their hands could al al. 

be pushed with more celerity than it was by Staley. And R 
avila 

it is not shewn that they had any assets wherewith to make  ¢ al, 

the purchase—other than the negroes of the estate; and if 

they had sold these to raise money wherewith to buy up the 

claim, and loss had been incurred, they could scarcely have 

saved themselves from a strict accountability therefor. A 

trustee owes perfect integrity and reasonable diligence to his 

cestuy que trusts. There is not the slightest ground to at- 

tribute unfairness of purpose to these defendants; and if there 

has been any error on their part, it is not such as indicates the 

want of ordinary prudence. After the result of any course 

is ascertained, it may be easy to see how it might have been 

avoided by some different mode of procedure. But, in judg- 

ing of the prudence of the course pursued, it is proper to 

throw out of consideration our knowledge of what was its 

result. 

The next ground taken in the bill for charging these de- 
fendants is, because they declined to prosecute the suit against 
Ramsey’s administrator. We are entirely satisfied that this 
ground is not tenable. It is certain that the administrator 
had no assets—and the defendants would have been obliged, 
if they prosecuted the suit, to carry it on at their own costs. 

The estate had then been settled—they had nothing of it in 
their hands—and if those beneficially interested would not 
incur the liability of costs, it is against conscience that they 
should require the claim to be conducted for their benefit, at 
the expense of the defendants. 
Some other grounds have been taken by the plaintiff ’S The Court 


counsel, in argument, which were not put distinctly in issue => 


by the pleadings, and with regard to which there are noquiry as te 
matters not 


proofs. They have prayed for that purpose an enquiry. We put distinet- 
do not think—without some evidence rendering the matter /, a 


alleged at least probable—that we should be justified in di-P pleadings, 


recting the enquiry asked for. : gard a 


are no 
32 proofs. 
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Dec. 1839 It is the opinion of the Court that the bill must be dismiss- 
~— ed, but not with costs. 


Per Curiam. Bill dismissed. 


ATTILIA WHITTED et al. vs. JAMES WEBB et al. Ex’rs. of 
JAMES WHITTED. 


An executor of a deceased partner, who has generally exhibited perfect 
integrity and zeal in the management of his testator’s estate, shali not 
be charged with negligence in not filing a bill for an account and set- 
tlement against the surviving partner within two years after the expi- 
ration of the partnership, and until after the surviving partner had left 
the State, where it appears that the latter had been greatly trusted by 
the testator himself, was a man of unexceptionable character, and up 
to the time of his going away, was actively engaged in winding up the 
affairs of the concern, and yo suspicion was entertained by any person 
of his integrity during that period. 

In a bill for an account by the legatees against the executor of a deceas- 
ed partner, in which they seek to charge him for not col'ecting the a- 
mounts of certain decrees which he had obtained against the surviving 
partner, upon a bill taken pro confesso against him, it it appear that 
the decrees were erroneous, and the sums decreed therein too large, 
and the executor has in fact obtained from the surviving partner as 
much, or more than the amount properly due from him, the executor 
shall not be charged with the balance remaining unpaid on the decrees, 
and which cannot now be collected because of the insolvency of such 

_ Surviving partner. 

If an executor make a compromise for the estate of his testator, whichis, 
as a whole, highly advantageous to it, he shall not be charged because, 
in a single particular, it is not so; for, being advantageous upon the 
whole, the estate must take it with its inconveniences as well as its 
benefits. 

An executor is entitled to charge for actual expenditures incurred in the 
faithful discharge of his duty; and the expenses of attending sales in 
which the estate is interested, and of sending an agent out of the State 
to collect a debt of considerable amount, are of that character. 

The Court will not disturb the ce: mmissions allowed an executor by the 
Master, though they were in part allowed on some items not the prop- 
er subjects of a commission, if the Master has reported the whole sum 
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allowed for commissions to be reasonable, and excluding from the ac- Dec. 1839 


count every item not properly the subject of a commission, the gross 
amount allowed will not exceed 5 per cent. on one side of the account. 

A commissioner, by reporting an account annexed to the defendant’s an- 
swer to be correct, adopts it as Ais account. 

Where claims against a partnership appear to have been unsatisfied at the 
death of one of the partners, the exhibition of the vouchers of payment 
by his executor, in a suit by the Jegatees against him, is prima facie 
evidence that he made the payment; though the mere production of the 
testator’s notes by an executor does not establish payment by him, 
where it does not sppear that the notes were unsatisfied at the testa- 
tor’s death. 

In a bill by the legatees against the executor of a deceased partner, it is 
immaterial whether the partnersnip debts were paid by the executor or 
the surviving partner. They were charges upon the assets, and the 
plaintiff> are entitled only to the clear residue of these assets, after 
payment of the charges upon them. 

The Court will not disturb the Master’s allowance of commissions, be- 
cause he has not allowed any on the disbursements, if it is satisfied 
with the amount allowed as a compensation for the executor’s services. 


James Whitted, late of Orange county, died in March, 
1817, havir.g previously duly executed his last will, which, 


at the May Term following, of the County Court of that, 


county, was admitted to probate, and the executors therein 
named, James Webb and Frederick Nash, qualified accord- 
ingly: The last named executor, however, never took into 
his possession any of the assets of the testator, and the ad- 
ministration of the estate was managed solely by the other 
executor, James Webb. By his will, the testator, with the 
exception of one specific legacy, in favor of his widow, di- 
rected his estate to be sold, and the proceeds thereof to be 
equally divided between his said widow and his two infant 
children. At May Term, 1822, of Orange County Court, 
the executor, James Webb, having returned an account of his 
administration, and desiring that there should be a settle- 
ment made thereof, under the sanction of the court, a peti- 
tion was filed in the names of the ‘widow and children a- 
gainst the said Webb, and a decree rendered thereon, which 
affirmed the said account in toto. Payments were immedi- 
ately made of the balance so found due, and the settlement 
was treated by all the parties interested, as a final settlement, 
until the year 1829, when the widow and children, alleging 
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Dec. 1839 that the decree was made in form only on an adversary pro- 


Whitted 


et al. 
Vv. 

Webb 

et al. 


ceeding, but was, in effect, a decree ex parte, instituted a 
suit by petition for a settlement of the estate. This petition, 
after having pended a considerable time, was dismissed in 
this court, because of defects appearing on its face; but with- 
out prejudice to the rights of the petitioners, to prefer a new 
petition or bill, on account of the same matters. ‘Thereupon, 
this bill was filed by the widow and children against the de- 
fendants, for a general account and settlement of the estate; 
and the defendant, Webb, having waived any legal advan- 
tage, if any he had, under the decree of. 1822, an account was 
ordered as prayed for. ‘The commissioner made his report, 
to which exceptions were taken by both parties; and the cause 
was heard upon those exceptions. 

The principal matters in controversy betweer. the parties 
related to the conduct of the executor, Webb, in his transac- 
tions with the surviving partners of a mercantile concern, in 
which his testator was interested at the time of his death. In 
November, 1815, the testator formed a partnership with Ches- 
ley L. Fawcett and Joseph Dickey, upon the terms that the 
testator had advanced, as his part of the capital stock the sun 
of $4,000, in goods then on hand, and Fawcett and Dickey 
should advance $1,000 each—that the business should be 
carried on on Stoney Creek, in Orange county, by Faweett, 
under the name and style of Chesley Fawcett & Co ; and at 
Bruce’s Cross Roads, in Guilford county, by Dickey, under 
the name of Joseph Dickey & Co.—and that the profits of the 
partnership should be divided among the partners, one half 
to Whitted, and one fourth to each of the others. In April, 
1817, Fawcett and Dickey respectively sold, at public sale, 
the goods of the firm, at the different establishments whereof 
they had the management. ‘These sales were attended by 
the defendant; and for the purpose of preventing an injurious 
sacrifice, and after consultation with William Whitted, a gen- 
tleman of much experience and sound judgment, and the fa- 
ther of defendant’s testator, the defendant made an arrange- 
ment with Dickey to purchase such of the goods as they be- 
lieved were not likely otherwise to command a fair price; 
and they accordingly bought, in the name of Dickey, at 
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Faweett’s sale, to the amount of $1,490:48 cents, and at Dec. 1839 


Dickey’s sale, to the amount of $1,105:16 cents. Upon these 
purchases the defendant and Dickey sustained a considerable 
loss. Fawcett and Dickey from time to time made collec- 
tions and applied sums of money in satisfaction of the de- 
mands of the creditors of the firm, principally through the de- 
fendant. 'The defendant, becoming dissatisfied with the de- 
lay of Fawcett and Dickey, in closing the affairs of the part- 
nership, filed a bill against them at the March term, 1819, of 
the Court of Equity for Orange county, charging them with 
neglect of duty in collecting, and misapplication of the part- 
nership funds, praying for a full settlement, and for the ap- 
poiatment of a receiver. At the September term, 1819, it 
was ordered by the Court that the books and accounts of 
Fawcett & Co. be delivered over to Thomas Clancy; that Jo- 
seph Allison be appointed receiver and collector; and that 
Thomas Clancy take an account of all monies received and 
paid over by Fawcett. Dickey, at the time this bill was filed, 
was out of the State, and never afterwards returned thereto. 
As against him the bill was, at September term, 1819, taken 
pro confesso, and an account ordered. Fawcett and the 
present defendant entered into a compromise. In pursuance 
of which, a decree was entered up against Fawcett, at. the 
September term, 1820, whereby the said Fawcett was de- 
creed to pay to the executors of Whitted the sum of $715, in 
certain instalments, but with interest from the 20th Septem- 
ber, 1820; and to transfer to them, fur the benefit of the estate 
of their testator, the amount due from Dickey for purchases 
at Faweett’s sale, then amounting, with interest, to the sum 
of $1,728:96 cents—that Fawcett should indemnify the es- 
tate of Whitted from all claims of the creditors of Fawcett & 
Co.—that he should pay all the costs of the suit—and that 
thereupon the books and papers of Fawcett & Co. should be 
re-delivered to him. With this decree Fawcett fully com- 
plied. At the same term it was decreed that Dickey should 
pay to the executors of Whitted forthwith, the said sum of 
$1,728:96 cents, with interest thereon from the said 20th 
September, 1820; that the cause be retained for further pro- 
ceedings against Dickey on account of his transactions for 
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Dec. 1839 Joseph Dickey & Co.; and the commissioner was again di- 
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et al, 
v. 

Webh 

et al. 


rected to state an account thereof, and report to the next 
term. At the succeeding term, the commissioner made a re- 
port in relation to that part of the suit which involved the ac- 
counts of Joseph Dickey & Co. In that report, he estimated 
that this branch of the concern, besides being able to refund 
to the partners all the capital invested, with interest thereon, 
had made an extra profit of $1,055:09 cents. He therefore 
found Dickey in debt to the executors of Whitted in the sum 
of $2,450, being his share of capital advanced and interest 
thereon from the date of the advance; and also in the further 
sum of $527:54 cents, said Whitted’s share of the said prof- 
its: whereupon it was decreed that Dickey should pay the ex- 
ecutors of Whitted, in addition to the sum decreed at the for- 
mer term, the further sum of $2,977:54 cents. Thus the a- 
mount of the two decrees against Dickey was $4,706:50 cts. 
The defendant, unable to get satisfaction of this decree in 
North Carolina, caused Dickey to be arrested by some pro- 
cess which he sued out against him in the State of Mary- 
land, and succeeded in coercing from him the sum of about 


$3,000. The residue of the decree remained unsatisfied, and 
Dickey afterwards died insolvent. 


W. A. Graham for the plaintiffs. 
Badger for the defendant. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: Many serious charges made in the bill, have 
been completely abandoned. There is no dispute, but that 
the conduct of the defendant, in the arrangement he made 
for buying at the sales, was prompted by honest motives, and 
resulted in a real benefit to the estate, under his care. It is 
also admitted, that the compromise made with Fawcett, was 
a highly advantageous one for the estate. He thereby obtain- 
ed more than a reimbursement of the principal and interest 
of the capital invested by Whitted, when it is proved that the 
concern did a losing business, and sunk a part of the capi- 
tal. The important matter in controversy is, whether the 
defendant is not liable, in whole or in part, for the uncollect- 
ed balance of the decree against Dickey. This question is 
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raised in different forms upon the second, fifth and sixth of Dec. 1839 


—_— - —— 


the exceptions taken by the plaintiffs to the report. ~ Whitted 


The plaintiffs insist, in the first place, that here is aclear et al. 
loss sustained by the estate, by reason of the culpable negli- w,},, 
gence and misplaced confidence of the defendant. Joseph et al. 
Dickey was a man of slender means, and proved himself in- 
capable, or unfaithful, in settling the affairs of that part of the 
mercantile concern wherewith he was charged. ‘I'he de- 
fendant took no measures to bring him to an account as man- 
aging partner, until two years after the expiration of the 
partnership, and after he had left the State, so as to be be- 
yond the reach of the process of our Courts. And it is 
therefore just, that this loss should fall op the negligent trus- 
tee, and not upon his innocent cestuy que trusts. In exam- 
ining this charge, it is proper to bear in mind, the perfect in- 
tegrity and zeal for the interest of those whom he represent- 
ed, which have generatly marked the conduct of the defend- 
ant, in the execution of his trust. His efforts to save the 
estate from loss, in the sales made by the surviving partners, 
and which actually resulted in loss to himself, are evidences 
of this zeal. It is in proof too, that throughout the whole 
of his administration, he habitually consulted with, and act- 
ed under, the counsel of the best friend of the family, and a 
friend characterized by great sagacity. We can have scarce- 
ly then a reason to doubt, but that the defendant meant to 
discharge his duty faithfully—and that if he erred, it was 
an error of judgment. Was it a culpable error? Dickey 
had enjoyed so fully the confidence of his testator, as not 
only to be taken into partnership, but to be entrusted with 
the sole management of the affairs of the firm that were to 
be conducted out of the county. All the evidence concurs 
in establishing that he was a young man of fair character.— 
He was the one selected both by Webb and, the elder Mr. 
Whitted, to unite with the defendant, in the plan of defen- 
sive operations against Fawcett. The goods were sold ona 
credit, which expired Ist Jannary, 1818. Between the day 
of sale, and the time when Dickey went away, which was 
in the summer or fall of that same year, he did not remain 
inactive-—paying no attention to the winding up of the af- 
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Dec. 1839 fairs under his charge. We cannot ascertain, with certain- 
~~~ ty, tht amount; but from the statements accompanying the 
Whitted : . ‘ , , : 
et al, Teport, in the suit against him, during that period, nearly 
v. $3,000 appear to have passed through him to the present de- 
bey fendant, towards the discharge of the demands against the 
firm. Not asingle witness has testified that there was any 
suspicion entertained of his integrity, upto this time. What 
ground had the executor then for filing a bill against him? 
If he had filed a bill, what pretence could he have alleged— 
and the allegation should be on oath—for appointing a re- 
ceiver, and depriving Dickey of his legal rights, as a surviv- 
ing and managing partner. We acquit the defendant of 
this charge of culpable neglect. 

It is next insisted, that the money collected from Dickey, 
ought to be applied to the satisfaction of the second decree 
made against him, and that the defendant is personally liable 
for the $1,728:96 cents, first decreed against Dickey. In 
support of this proposition, it is said that Dickey and the 
defendant were joint purchasers at Fawcett’s sale, to the a- 
mount of $1,490:48 cents; that this sum with interest from 
the first of January, 1818, to the date of the decree, amount- 
ed to $1,728:96 cents; and that the transfer and assignment 
to the executors of a debt, personally due from one of the ex- 
ecutors, is so much assets of the estate in his hands.— 
Admitting the correctness of the argument, we yet see that, 
in the account, the defendant is charged with this sum. 
He is debited for the amount’ received on compromise with 
Fawcett, $2,443:96 cents, which includes the transfer of this 
claim as so much cash, $1,728:96 cents, and the cash actual- 
ly paid by Fawcett, $715. The estate, therefore, is actually 
credited, and the defendant debited, with this sum. The ob- 
scurity and perplexity attending the investigation of this case, 
seem mainly to arise from what appears to us an error against 
Dickey, in the first decree charging Dickey with the amount 
of those purchases. It appears clearly, from the exhibits 
therein, that Dickey, in his transactions with the present de- 
fendant, had fully accounted for what he personally owed 
for those purchases, as well as for the purchases made at his 
own sale, and was somewhat in advance beside. Properly, 
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therefore, is the defendant charged in this account for both Dec.’ 1839 
these purchases—the former $1,728:96 cts., and the latter yo iiog 
$1,105:16 cents. But why should Dickey have been charg- et al. 
ed in the former suit with the amount of the purchases at ,,’° 
Faweett’s sale as an existing debt transferred from Fawcett et al. 
to Whitted’s executors? It was in truth extinguished, and 

the sum with which Dickey ought to have been charged, 

was the balance, whatever it might be, due from him as man- 

aging partner of Joseph Dickey & Co. to Whitted’s execu- 

tors, for advances made by them to discharge the debts of Jo- 

seph Dickey & Co., above the payments which they had re- 
ceived from him: What was this balance does not distinctly 
appear; but it is manifest that it fell short of the amount thus 
improperly debited to Dickey. It is quite apparent that this 

is not the only error injurious to Dickey to be found in the 
proceedings against him. In the account on which the se- 

cond decree is founded, the amount of debts due Joseph 
Dickey & Co., is set down as “taken from the list of balan- 

ces” at $6,654:47 cents; whereas, it will be seen from the ex- 

hibit in the cause, that the amount of debts in that list of bal- 

ances is $6,359:37 cents; that to this was to be added $137:- 

60 cts., because of balances overlooked, making the amount 
$6,496:97 cents, and $20 cash, which would raise the whole 

to $6,516:97—but the commissioner, by mistake, added the 
$137:60 cts. and the $20, not to the $6,359:37 cents, but to 

the $6,496:97 cents—thus in effect charging him with $137:- 

60 cents éwice. Moreover, in that account Dickey is charged 

in account with Whitted’s executors with the full amount of 
capital put in by their testator in goods, and with interest 
thereon, and $527:54 cts. their testator’s share of profits. 

Now, there cannot be a question, upon Fawcett’s testimony, 

that the business was a losing one, and that upon a fair set- 
tlement with Dickey, Whitted’s estate would not have re- 
ceived the principal advanced, much less principal, interest 

and profits. Fawcett declares that the compromise which he 

made with respect to the claim against himself was, speaking 

in a business sense, “the worst act of his life,” whereby he 

sunk from $500 to $1,000—that the share of capital advanc- 

ed by Mr. Whitted was in old goods, and at a time when the 


33 
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Dee. 1839 price of goods was rapidly declining, and continued to de- 


“White cline until after Mr. Whitted’s death—that the branch of the 
et al. concern under his management had a large number of bad 
debts—aud that he verily believes the business of Joseph 
Dickey & Co. was also a losing business, both from his 
knowledge of it at the time of Whitted’s death, and from the 
enquiries made by him about it afterwards. It may be re- 
marked, that it was probable that Fawcett would take care to 
be well informed on the subject, as he was a partner in the 
concern, and entitled to a share in the profits thereof, if, in 
truth, profits had been made. Nor is it strange that in ta- 
king an account of the dealings of a partnership against the 
managing partner, without the attendance of himself or any 
agent on his behalf, in the presence of those whose duty it 
was to press against him every claim apparently well found- 
ed, and in the absence of all vouchers for his discharge, the 
most conscientious commissioner should report an amount 
due muci beyond the truth—as we hold was unquestionably 
the case in that suit. The loss which the plaintiffs complain 
of, by reason of a large part of the decree against Dickey re- 
maining unpaid, is more apparent than real. Indeed, we 
greatly doubt, if a bill had been filed before Dickey went a- 
way, and the accounts of both branches of the co-partnership 
had been accurately taken, whether Mr. Whitted’s estate 
would have had a decree against both the surviving partners 
for as much as has been actually realised for the estate from 
them. 

It was also objected by the plaintiffs, in relation to this part 
of the case, that the defendant had acted culpably in dis- 
charging Fawcett, by the compromise, from liability to con- 
tribution, because of Dickey’s defalcation. We think this 

objection unfounded. It is admitted on all hands that the 
compromise was one highly advantageous to the estate; and 
the estate must take it with its inconveniences as well as its 
benefits. 

The Court therefore overrules the 2d, 5th, and 6th excep- 
tions of the plaintiffs. 

The first exception is also overruled; for it seems to us 
that the commissioner, by reporting that the account A, an- 


v. 
Webb 
et al. 
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nexed to the defendant’s answer, is correct, adopted that as Dec. 1839 


_-— 


his account. Whitted 
The Court allows the third exception in part, that is to et al. 

say, as to the sum of $14, with which it holds that the de- Webt 
fendant has been improperly credited for personal services. et a!, 
‘The residue of the exception is overruled. 'The defendant is 
entitled to charge for actual expenditures incurred in the 
faithful discharge of his duty. The Court holds those of at- 
tending the sales and employing Watts to have Dickey ar- 
rested, to be expenditures of that character. Some of the 

items on which commissions have been calculated, are not 
indeed the proper subjects of a commission; but the Court 

will not disturb the report on that account; for the commis- 

sioner hath reported the whole sum allowed for commissions 

to be reasonable; and excluding from the account every item 

not properly the subject of a commission, the gross amount 
allowed will not exceed 5 per. cent. on one side of the ac- 
count. 

The 4th exception is also overruled. There is satisfacto- 

ry evidence that the demands paid off against thé concern of 
Joseph Dickey & Co., were bona fide demands, existing at 

the death of Mr. Whitted. In the exhibits of the former 
equity suit, it will be seen that Fawcett and Dickey, upon 

the death of Whitted, inventoried the debts due to, and those 

owing from, their concerns respectively. In that of Dick- 

ey’s these are found. Besides, in regard to every one of 

them, there is particular evidence either conclusive per se, or 
corroboratory of that furnished by the inventory. It is sel- 

dom, indeed, that such old transactions can be proved as 
clearly as these have been. But, it is objected that it does 

not appear that they have been paid by the present defend- 

ant; and furthermore, that in the account on which the last 
decree against Dickey was founded, he is credited with the 
amount of these demands as having been paid by him. This 

last observation is founded on a misapprehension of the ac- 

count to which it refers. To enable the commissioner to 
ascertain what was due from Dickey as the managing part- 

ner of the firm of Joseph Dickey & Co., it was necessary to 

take the accounts of the firm; and in doing this, he is charg- 
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Dec. 1839 ed with all its effects, and is credited with all its debts, wheth- 
“Whitted ©T Paid or to be paid. The exhibition of the vouchers of 


payment by the defendant is prima facie evidence that he 
made the payment. The decision in Finch v. Ragland, 2 
Dev. Eq. Rep. 142, that the production of the testator’s notes 
by an executor, does not establish payment by the executor, 
applies where it does not appear that ¢hese were unsatified at 
the testator’s death. But, in truth, it is of little moment to 
the plaintiffs by whom, whether by Dickey or by the defend- 
ants, these demands were paid. They were charges upon 
the assets; and the plaintiffs are entitled only to the clear res- 
idue of these assets, after payment of the charges upon them. 

The defendant has filed one exception for that the com- 
missioner has not allowed a commission also on the disburse- 
ments. The Court overrules that exception, because it is 
satisfied with the amount allowed as a compensatior. for de- 
fendant’s services, 

The account returned will be modified according to this 
opinion, and a decree rendered for the plaintiffs for the bal- 
ance that will be thendue. The costs of taking the account 
are to be paid equally by the parties—and as to the other 
costs, the parties will respectively pay their own. The com. 
missioner is allowed $25 for his report. 


Per Curiam. Decree accordingly. 
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ALONZO P. SESSOMS et al. vs. ELISHA SESSOMS, Ex’r of Dec. 183) 
CELIA FREEMAN et al. ° 


Where a testator, after giving several pecuniary legacies in “dollars” 
proceeded as follows: ‘Item, I likwise leave all my lands and planta- 
tion to be sold by my executors, and pay five hundred to my brother 
N. S’s children, to be equatly divided; to them and their heirs forev- 
er. Item, I give and bequeath E. S. one thousand dollars, to him and 
his heirs forever. Item, and also all the residue of my estate to be 
sold by my executors, and all my just debts to be paid—those legacies 
to be paid off which I have already given away, and the balance, if 
any, to be equally divided between E. S.” and others: Jt was held 
that the word “five hundred” meant five hundred dollars, and was a 
legacy of that sum tothe children of N.S.; and that the legacy was 
a general one. 


The plaintiffs, who were the children of Nathan Sessoms, 
filed their bill to recover a legacy of $500; which they al- 
leged that they were entitled to receive under the will of Ce- 
lia Freeman. The objections on the part of the defendants 
were, first, that no such legacy was given by the will. But, 
secondly, that if there were such a legacy, it was a specific 
legacy, or a legacy payable out of the land only; and that 
the fund out of which it was intended to be raised, had fail- 
ed, in consequence of the will’s having been attested by one 
witness only: that the power intended to be given to the ex- 
ecutors, to sell the land, and pay the five hundred dollars 
out of the proceeds, was not good in law, for the want of two 
witnesses to the will. Celia Freeman, the testatrix, in the 
first and second pages of her will, gave several specific and 
pecuniary legacies. The sums in all the money legacies, 
were mentioned in dollars. Then came the following clau- 
ses: “Item, I likewise leave all my lands and plantation to 
be sold by my executors, but one acre to include graves, 
and pay five hundred to my brother Nathan Sessoms’s chil- 
dren, to be equally divided, to them and their heirs forever. 
Item, I give and bequeath Elisha Sessoms the sum of one 
thousand dollars, to him and his heirs forever. Item, and 
also the residue of my estate to be sold by my executors, 
and all my just debts to be paid—those legacies to be paid 
off, which I have already given away; and the balance, if 
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Dec. 1839 any, to be equally divided between Elisha Sessoms” and 


Sessoms 
et al. 
Vv. 
Sessoms. 


others. 


A. Moore for the plaintiffs. 
Iredell for the defendants. 


Danrk1, Judge, after stating the case as above, proceeded 
as follows: In the construction of wills, the intention of 
the testator is to govern, if such intention do not contravene 
any rule of law. And to ascertain that intention, the court 
may look through the whole will. ‘Taking these rules for our 
guide, we cannot fail to see that it was the intention of the 
testatrix, that the words “ pay five hundred” were to pay five 
hundred dollars. All the money legacies in the will, which 
are both before and after the clause in question, are express- 
ed in dollars. In the said clause, the testratrix directs her ez- 
ecutors to pay the said sum to the plaintiffs. It is therefore 
alegacy. A legacy is defined to be, “some particular thing 
or things given or left, either by a testator in his testament, 
wherein an executor is appointed, to be paid or performed 
by his executor, or by an intestate in a codicil, or last will, 
wherein no executor is appointed, to be paid or performed 
by an administrator.” Williams on Ex’rs 694. Godolph. 
Pt. 3, ch. 1, sec. 1. 

Secondly. Is the legacy a general legacy? We think it 
is. The testatrix intended to convert her lands out and out, 
and add the purchase money to her personal estate. Now, 
whatever force there may be in the argument, that as the 
power to the executors to sell the land, is in the same clouse 
in which she directs her executors to pay the plaintiffs the 
$500, this is tantamount to declaring that the executors are 
to pay the said sum owé of the purchase money, we need not 
enquire: For her declaration in the residuary clause of the 
will, “those legacies paid off which I have already given 
away,” shew a plain intention on her part, that the plaintiffs 
should have the sum, as a general legacy. We are of the 
opinion that the executors must account, and if the personal 
estate not specifically given away, be insufficient to pay all 
the general legacies, then they must abate in proportion. 


Per Curiam. Decree accordingly. 
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ELIZABETH PAYNE es. ANTHONY SALE et al. 


Where a testator bequeathed as follows “1 lend unto my son A. W. 
and my son-in-law A. S., in trust for the only use and benefit of my 
daughter B. P., during her natural life, against the claims or control 
of her present or future husband, the following negroes, &c. My will 
and desire is, that the negroes left to my son A. W. and A. S., in trust, 

. for the use and benefit of my said daughter B. P., against the claims 
or control of her present or future husband, during her natural life, 
shall be equally divided amongst the heirs of her body forever, but 
for want of such, my will and desire is, that the'said negroes be equal- 
ly divided amongst my other children and their representatives:” It 
was held that the limitation of the slaves to the danghter for life, in the 
first clause of the will, was of the equitable interest only; that the le- 
gal estate in the trustees was but co-extensive with her life estate; that 
the second clause of the will contained a limitation of the /egal estate 
to the heirs of her body, after her death; that the two estates being of 
different natures, one equitable and the other legal, could not unite; 
and therefore that the daughter, Mrs. P., took under the will of her 
father, only a life, instead of an absolute, interest in the said slaves. 


Simon Williams died in the year 1808, having previously, 
by his last will duly executed, made a disposition of certain 


slaves in the following words, to wit: 

“T lend unto my son, Alanson Williams, and my son-in- 
law, Anthony Sale, in trust for the only use and benefit of 
my daughter, Betsey Payne, during her natural life, against 
the claims or control of her present or future husband, the 
following negroes and their future increase: Teresa and her 
two children, the names not known, Daniel, Ransom and 
Creecy. My will and desire is, that the negroes and their 
future increase, lent to my son, Alanson Williams and An- 
thony Sale, in trust for the use and benefit of my said daugh- 
ter, Betsy Payne, against the claims or control of her pres- 
ent or future husband, during her natural life, shall be equal- 
ly divided amongst the heirs of her body forever; but for want 
of such, my will and desire is, that the said negroes and 
their future increase be equally divided amongst my other 
children or their representatives.” 

To this bill the defendants put in a demurrer, which his 
honor Judge Sette, at Granville, on the last circuit, sus- 
tained, and dismissed the bill; and the plaintiff appealed. 
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EQUITY CASES IN THE 


Winston for the plaintiff. 
W. H. Haywood for the defendants. 


Gaston, Judge, after stating the case as above, proceed- 
ed as follows: The question for our decision is, whether the 
legal effect of these bequests be to vest the absolute equitable 
interest of the slaves in the testator’s daughter, Mrs. Payne, 
or only the equitable interest therein, during her life. The 
court has fully considered the subject, and is of opinion that 
the latter is the correct exposition of the will. It was in- 
sisted in argument by the counsel for the plaintiff, that where 
a testator bequeaths personal property to one for life, and af- 
ter his decease to the heirs of his body, such a bequest gives 
the whole interest in the property to the legatee, and a sub- 
sequent bequest over, on failure ot heirs of the body, is too 
remote, and of no effect—that as equity follows the law, the 
same construction prevails upon a bequest made by like 
words, not of the property itself, but of the equitable estate 
therein—and that in the will before us, there is a bequest in 
trust for the daughter, for life, and after her decease, for the 
heirs of her body. The correctness of the general doctrine 
asserted in this argument, with respect to wills, executed be- 
fore the 15th of January, 1828, is not denied, and whether 
it has been changed, and if so, how far it has been changed; 
as to wills subsequently executed, by the act of 1827, (1 Rev, 
Stat. ch. 43, sec. 3,) directing what construction shall be 
given to contingent executory limitations,” it is unnecessa- 
ry now to examine. But the true difficulty in the case, is, 
whether there be, in this will, a bequest in trust for the daugh- 
ter, for life, and afterwards for the heirs of her body. 

The doctrine is confessedly founded upon a settled princi- 
ple of construction, that whatever disposition would amount 
to an estate tail in land, gives the whole interest in personal 
property. Now, it is a fundamental rule of law, that where 
an ancestor, by any gift or conveyance, takes an estate of 
freehold in land, and in the same gift or conveyance, there is 
a limitation by way of remainder to the heirs of his body, 
these words are words of limitation of the estate, and not 
words of purchase; and, therefore, such remainder is immedi- 
ately executed in possession in the ancestor so taking the 
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freehold, and is not contingent or in abeyance. But, it is Dec. 1839 
clear that this rule of law cannot operate where the estate 
limited to the ancestor, and the estate limited to the heirs of 
his body, are of different natures, so that they cannot unite, 
as if the first limitation to the ancestor gives only a trust es- 
tate, and the subsequent limitation to the heirs of his body 
passes the legal estate. Lord Say § Sele. v. Jones, 3 Bro. . 
P. Ca. 113, 8 Viner (Devise C. b.) 262—WSilvester on dem. 
Law v. Wilson, 2 Term 444. And wherever, for any 
cause, these limitations do not unite, then, ina bequest of 
chattels, as well as in a devise of lands, the ancestor takes but 
an estate tor life, and the persons designated by the descrip- 
tion of heirs ot his body, take under the subsequent limita- 
tions, as purchasers; and an exccutory limitation over, for 
want of such heirs, may be a good executory bequest to take 
effect, if there be no such person in existence, at the termina- 
tion of the life estate. Withers v. Algood cited in Bag- 
shaw v. Spencer, 1 Ves. 150. 1 Roper on Leg. 355. In the 
case before us, it is indisputable that the interest bequeathed 
to Mrs. Payne, is an equitable interest or trust; and the im- 
portant enquiry is, whether that limited or bequeathed to the 
heirs of her body be also an equitable interest or the legal 
property. 

‘The two bequests are to be tound in two distinct clauses or 
sentences of the will, in no way connected—(not even by a 
conjunction)—except by their relation to the slaves, the com- 
mon subject matter of each bequest. In the bequest imme- 
diately under consideration, the words are, “ My will and de- 
sire is, that the negroes and their future increase, lent to my 
son, Alanson Williams, and Anthony Sale, in trust, for the 
use and benefit of my daughter, Betsy Payne, against the 
claims or control of her present or future husband, during 
her natural life, shall be equally divided amongst the heirs of 
her body forever; and for want of such, my will and desire is, 
that the said negroes and their future increase be equally di- 
vided amongst my other children or their representatives.” 
A will is defined to be “ the just sentence of our will touch- 
ing what we would have done after our death.” The words, 
therefore, with which this sentence begins, and which are 
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~~ tion afterwards expressed “ my will and desire is,” are as ap- 
propriate for a testamentary disposition as any that could 
have been selected, and are therefore equivalent to express 
words of gift. The subject matter of the gift is declared to 
be the slaves themselves. 'lhese—the slaves—and not the 
use, trust or beneficial interest in them—are given and given 
forever to the persons, whoever they may be, described as 
the heirs of the body of Betsey Payne. Nay, in terms they 
are given directly, and not after the death of Betsey Payne, 
and amount to a gift of the whole interest of the testator, sub- 
ject to the exception of that part of his interest which is re- 
ferred to us having been previously taken out; and this is 
here described as a Joan to Alanson Williams and Anthony 
Sale, in trust, for the use and benefit of Betsey Payne, free 
from the claims or control of her present or future husband, 
during her natural life. The latter words are here used as 
obviously expressive of the extent or duration both of the 
trust and the loan—and upon this clause or sentence per se, 
the necessary construction of the bequest is, that it passes to 
the legatees described in it, the slaves themselves, subject to 
the exception of the particular estate therein previously carv- 
ed out. Certainly, however, this construction will yield to 
a manifest intention of the testator to be collected from other 
parts of the will, that the general or ulterior bequest was de- 
signed to be, not of the slaves, but of the equitable interest in 
them; and this intent, if it be found at all, must be found in 
the preceding clause or sentence of the will. The words of 
that are, “I lend unto Alanson Williams and Anthony Sale, 
in trust, for the only use and benefit of my daughter, Betsey 
Payne, during her natural life, against the claims or control 
of her present or future husband, the following negroes, (na- 
ming them,) and their future increase.” The argument is, 
that the term “ lend” is sufficient in law to pass the absolute 
property in the negroes to Williams and Sale; and, therefore, 
must be held to pass the absolute property, unless there be 
other words to cut it down to a temporary gift only—that the 
subsequent words “during her life” are restrictive of that 
part of the trust declared in this sentence, that is to say, for 
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the sole use of Betsey Payne during her life—that the whole Dee. 1839 
legal estate being thus conveyed in this clause to these per- > 
sons, it would be inconsistent with that disposition, to sup- 
pose any legal estate to be given, or attempted to be given, in 
the succeeding sentence; and, therefore, in order to reconcile 
these two sentences to each other, it is necessary to intend, 
that in the last the testator declared only the residue of the 
trust upon which, after Mrs. Payne’s death, the trustee 
should hold the slaves so absolutely given to them. 


In considering this argument, it is proper to bear in mind 
that the present enquiry is not what legal operation may be 
assigned to the term “lend,” in order to effectuate the dis- 
position, but whether we can collect from that term, taken 
in connection with the other words in the sentence, an in- 
tent to pass the absolute property to Williams and Sale, so 
clear as to overrule the intention to give a legal estate in the 
slaves to others, as is apparently declared in the succeeding 
sentence. We are expounding a will, and in such an instru- 
ment there is not only no reason why a former should be 
made to control a subsequent disposition, but the first part 
must give way to—nay, will be repealed by, the last part 
thereof, if in truth they be contrary to each other. But, the 
great rule of construction, as has been repeatedly recognized, 
is that laid down in Paramour v. Yardley, “ that words in 
a will are to be so favourably expounded that the intent of 
the testator appearing in the will, may be performed in eye- 
Ty point, and not a jot be confounded; to which end it is the 
office of judges to marshal the words of wills; and the more 
so, if it be considered that wills are, for the most part, made 
in the party’s last moments, when he has not time to apply to, 
or advise with, counsel in the law; and that testators them- 
selves, in general, are unacquainted with the law, and know 
not how to put their words in their proper order, for which 
reason their ignorance and simplicity demands a favourable 
interpretation of their words.” 2 Plow.540b. The exer- 
cise of a very moderate portion of this benignity will be suf- 
ficient so to expound this will, that the intent of the testator 
will be fulfilled in every point, and not a joint thereof be con- 
founded, by simply attributing to his words their popular, in- 
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Dec. 1839 stead of an artificial construction. Now, the term employed 
‘fem by the testator, in the disposition of the slaves to Williams 
v. and Sale, is “ lend;” and whatever legal operation this term 
Sale may have, if there be nothing to shew the extent of the dis- 
et al. a : Mg : 

position thereby intended, it cannot be questioned but that, 
according to its popular sense, it is always used to designate 
a temporary, instead of an absolute gift. Nor is there much 
difficulty in collecting from the very sentence in which it is 
contained, the intended duration of this loan. For, immedi- 
ately after this temporary gift to Williams and Sale, follow, 
not the subjects of disposition, but a declaration of the pur- 
poses ofthis loan. “I lend to Alanson Williams and Antho- 
ny Sale, in trust, for the only use and benefit of my daugh- 
ter, Betsey Payne, during her natural life.” The dura- 
tion of the loan is plainly indicated by the purposes of the 
loan. ‘That the extent of the legal estate given to trustees in 
7 a will, where the words are not too strong to be thereby con- 

e extent : 
of the legat trolled, may be collected from the trusts declared upon it, 
fo tnatece Seems too plain a principle of good sense to need authority 


to trustees 


in a will, _ for its support—but authorities are abundant. See Doe dem, 
words are Woodcock v. Barthrop, 5 Taunt. 383—Doe dem. Player 
sore to beV+ Nicholls, 1 Barn. & Cress. 336, and 2 Dow. & Ryl’d. 480. 


stron 


thereby _ “T takeit,” says Mr. Justice Bay.ey, in the latter case, “ to 
controlled, . 


may be col-be a settled rule in the construction of wills, that the estate 
wap given to a trustee is to continue for so long a period only as 
sy is necessary to affect the purposes of the trust.” The declar- 
ed trust here follows instantly upon the estate limited to the 
trustee, by an expression imparting a partial disposition; and 
the only purpose of it is for the use and benefit of Mrs. 
Payne, so long as she should live. To construe the word 
“end,” thus used, to convey the slaves to the trustees forer- 
er, would seem to be a wresting of it from the sense in which 
it was understood and used by the testator. And for what 
end? Nothing is more usual in bequests of slaves, especially 
as a provision by a parent for his children and their descend- 
ants, than to interpose trustees for the protection of his daugh- 
ters against the extravagance of their husbands, and thereby 
secure to them the beneficial enjoyment during their lives; 
and nothing more unusual than to create trustees to take a 
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legal estate for those to whom the absolute estate in equity is Dec. 1839 
meant to be given. Cui bono van this be intended? What ,, . Payne 
useful object can be accomplished by a mere severance of the 
entire legal, from the entire equitable, estate? It has been al- Sale 
ready intimated, that if the word “lend” had been used by 
the testator in the sense of a gift forever, the subjects of the 
gift would probably have been named before a declaration of 
the temporary purposes for which the donees were to hold 
them; and in connection with this intimation, it may also be 
remarked, that if the testator had contemplated a trust which 
was to last forever, it seems not a little extraordinary that he 
did not defer a declaration of this trust until the property to 
be subject to it had been designated, and then have declared 
the whole trust continuously. According to the construction 
ot the will contended for by the plaintiff, he is supposed to 
make known this trust by detached parcels—that is to say, 
declare so much of it as related to the property while Mrs. 
Payne might live, before the property was named—and hint 
the residue of the trust, after naming the property. But, it 
is still more strange that he should not only have thus bro- 
ken off, after a partial declaration of the trust, before he had 
declared it fully, but should have left us to collect the residue 
of the trust from words contained in a subsequent independ- 
ent clause of the will, which, instead of intimating a trust, 
purport to convey the absolute legal estate. But, whatever 
may be the effect of the operative words conveying the legal 
estate in the first sentence, they cannot be imported into the 
latter sentence, without violence to the structure of both of 
them. Each is complete. The first finishes the disposition 
of the property thereby intended. 'The second takes up the 
subject de novo. It begins with distinct legatory words— 
names the property again—and designates new objects to 
whom the property is given. These distinct gifts are to he 
so construed as that they may both stand—and they will both 
stand, by understanding the first to be a gift during the life 
of his daughter—and the other to be a gift of the residuary 
interest not disposed of in the first. 


By this interpretation, we shall carry into full execution 
the manifest purposes of the testator. It cannot be doubted, 
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Payne 


ty, that while it should be secured for the sole use of his 
daughter while she lived, exempt from the power of her 
husband, it should be also secured even against her asa 
permanent provision for her children, if she should leave 
children; and if not, then for her brothers and sisters. A 
construction which would give the trustees the whole legal 
estate—would defeat the undoubted purposes of the testator; 
for then the equitable remainder to the heirs of her body 
must unite with her equitable life estate, and make her, what 
this bill insists that she is, the absolute owner in equity, and 
entitled to a conveyance of the legal estate. But by holding 
that the trustees take the legal estate during her life only, 
the limitation to the heirs of her body, is to them so describ- 
ed as purchasers. If Mrs. Payne should leave children, they 
will succeed to the property as the persons thereby designat- 
ed. If she should not leave children, then, the alternative 
limitation to the other children of the testator will take ef- 
fect. Now, wherever it can be done without violating legal 
principles, Courts of justice feel it a duty to effectuate the full 
intent of a testator. In the present case, we think no such 
principle is violated, by the construction we adopt. 

The decree below, sustaining the demurrer and dismissing 
the bill, is affirmed. 


Per Curiam. Decree affirmed. 
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SARAH L. THOMPSON et al. vs. JANE McDONALD et al. Dec. 1839 


Although the motive assigned for the execution of an instrument, to 
wit, the desire of removing stzife about the enjoyment of the property 
after the death of the maker—the disposition attempted of property 
that might be acquired thereafter, and before death—and the injunc- 
tion on trustees named therein, to pay death bed and funeral expenses, 
may unequivocally point to the death of the maker, as a period after 
which some at least of his purposes are to be executed, and are indi- 
cations of the testamentary character of the instrument; yet they are 
by no means conclusive. It does not follow, because an instrument 
is to produce important results after death, that therefore it must be 
testamentary. To render it so, itis eseentially necessary that it should 
be made to depend on the event of death as necessary to ils own coneum. 
mation. And, therefore, if the instrument, notwithstanding the abc ve 
mentioned indications of a testamentary character, be in form a deed; 
if it do not use a word a gift after death—of devise—or ot bequest; 
if it import a present disposition of property to the persons therein 
named as trustees, “‘with power” to them “to sell and dispose of said 
estate, bring actions &c., and generally to do every thing in the prem- 
ises that” the maker “could have done before the granting” thereof; 
and if the maker reserve his ‘sown life rent in the premises, and power 
to alter, innovate er revoke these presents, in whole or in part, at any 
time hereafter,” it will be held to be a deed, and not a will or testa- 
ment, 

Where an assignment is absolute and unconditional, and leaves no re- 
maining liablity or right in the assignor which can be affected by the 
decree, the assignee need not make the assignor a party. But whe- 
ther, if he be needlessly made a party, it is a valid ground of defence, 
Qu? But however this may be, if there remain any interest—right— 
or liability in the assigner, whieh can be affected by the decree—a 
scintilla juris even—then he is a proper, and, in most instances, a neces- 
sary party. And, therefore, a trustee holding for the sepatate use of 
a married woman, and for certain contingent trusts, will be a proper 
and necessary party in a bill by the married woman, although he has 
executed a deed purporting to assign his whole interest to her. 

The next of kin may sustain a bill against the executor of the deceased 
adininistrator of an intestate, for an account and settlement of the in- 
testate’s estate in his hands, as well as against the administrator de 
bonis non of such intestate. 

The case of Brotton vs. Bateman, 2 Dev. Eq. Rep. 115, approved. 

In a limitation of property to two sisters, and to the survivor apon the 
death of either without children living at her death, the word “chil- 
dren” means legitimate children; and if either of the sisters die, leav- 
ing illegitimate, but no legitimate, children, the whole property will 
go to the surviving sister. 
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eae for his services in managing his intestate’s estate, though his executor 

Thompson get up an unconscientious resistance tothe cluim of the next of kin of 
° ig the intestate. 


McDonald Whatever respect a Court of Equity might feel itself bound to pay to 
et al. an order of the County Court, settling the rate of an administrator’s 
commissions, had it been made before the suit was instituted, it regards 
such an order in relation to a matter under investigation before itself, 

as furnishing no criterion by which to regulate the proper allowance. 


If an estate be limited to two, and upon the death of one to the survivur, 
the interest or profits of a moiety of the estate during the life of the 
one first dying, do not pass over to the survivor with the estate, but 
belong to the representatives of the deceased. 


The plaintiffs, in this case, were Sarah Lenox Thompson, 
otherwise called Sarah McKinnel, suing by her next friend 
James Stuart, Alexander Kissock, James Broom ard George 
Blount, and the defendants were Jane McDonald, widow 
an executrix of Ronald McDonald, deceased, Robert Martin, 
administrator de bonis non of Ann Charteris, deceased, 
John W. Ellington and John McKinnell. The case made 
by the bill, was, that John Lenox, a native of Scotland, but 
for many years a citizen of North Carolina, died in this State 
intestate, unmarried and without issue, some time in the year 
1825, and that administration on his estate was granted to 
James T. Morehead, Esq., and Ronald McDonald—that at the 
death of said intestate, his sole next of kin were the defend- 
ants, Jane, then the wife of the said Ronald McDonald, John 
Charteris, of this State, and Ann Charteris, of Scotland; 
which said Jane, John and Ann, were the children of Mary 
Charteris, deceased, the sister of the said John Lenox: that 
the said Ronald McDonald received the full distributive share 
of his wife Jane, in her uncle’s estate: that John Charteris 
received but a very inconsiderable portion of his share be- 
fore he died, in the year 1827, having previously executed a 
last will and testament, whereby he bequeathed all his per- 
sonal estate to his sisters, the said Jane McDonald and Ann 
Charteris, and the said J. T. Morehead was appointed ad- 
ministrator of the said John with the will annexed—that in 
the year 1830, the said Anr. died in Scotland, intestate, with- 
out having received any part of her said distributive share; 
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and that upon the receipt of intelligence of her death in this Dee. 1839 
State, the said Ronald McDonald procured letters of admin- 7 ompson 
istration here upon her estate. The bill further shewed that . ¢ a. 
Ann Charteris never was married, but had an only child, the - - “a 
plaintiff, Sarah, born out of wedlock, in Scotland, where both po = 
have always resided; that the said Sarah was recognised as 

the child of the said Ann, and brought up by her as such, to 

the knowledge of the said Ronald and his wife, and was 
nearly grown and perfectly known to the said Ronald and 

his wife when they emigrated from Scotland to North Caro- 

lina, in 1820 or 1821—and that the said Sarah shortly there- 

after intermarried with the defendant, John McKinnell, of 
Dumfries, in Scotland, who, in the year 1822, after treating 

his wife with great indecency, abandoned her altozether, went 

off to parts unknown to her, and has never since cohahited 

with, or been heard of by, her. The bill then charged that 

the said Ann Charteris, on the 13th of April, 1830, a few 
months before her death, by a disposition and deed of settle- 

ment, executed at Dumfries aforesaid, and which, by the law 

of Scotland, was effectual to transfer all her estate and inter- 

est in the subject matter thereof, did “ bequeath, assign and 
convey to Alexander Kissock, residing at Lawricknowe, 

James Broom, Town Clerk of Dumfries, and George Blouat, 
spirit-dealer there, and to the survivors and survivor of them, 

any two, while so many remain, being a quorum for mana- 

ging the trust thereby committed to them, all and singular, 

the heritable and moveable real and personal means and es- 

tate then belonging to her, wherever the same might be situ- 

ated, whether in Britain or in countries abroad, at the time 

of her death; and particularly, without prejudice to that gen- 
erality, the whole means and estate heritable and moveable, 

to which she had a right as niece of John Lenox, her uncle, 

who was brother-germain of her mother; and also of her 
brother, John Charteris, aiso deceased, situated in the United 

States of America, or wherever the same might be situated, 
together with the whole writs and title deeds, vouchers and 
securities, of and concerning the said estate; and the said Ann 

did thereby constitute and appoint the said trustees, and the 
survivors and survivor of them, her sole executors and uni- 
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others; and did further provide that the said Alexander Kis- 


f°" sock should have the sole control and management of the 


trust fund during his life; and declared that the said pres- 
ents were granted in trust for the payment of all her just and 
lawful debts, death-bed and funeral charges, and a reasona- 
ble gratification to her trustees, for their trouble and the ex- 
penses of management; and after these purposes should be 
fulfilled, the residue should be had by her said trustees, the 
said Alexander being sole managing trustee during his life, 
for the use and benefit of her natural daughter, Sarah Lenox 
Thompson, wife of John McKinnell, and-the children of her 
bedy, secluding entirely the jus mariti of her present. and 
any future husband, and debarring all administration and 
management by him.” ‘The bill further charged that the 
said trustees, after accepting of said deed, and after corres- 
ponding with the said James T. Morehead, Esq., and Ronald 
McDonald, by whom their authority was recognised, did, on 
the 4th and 6th days of August, 1832, at the request of the 
plaintiff, Sarah, execute unto her their deed of devolution and. 
transferrence, conveying to her the whole trust property as 
amply as they had held it for her use, which was accepted 
by her, whereby the said trustees denuded themselves of 
their trust, and the said plaintiff became entitled to receive 
the fund, in whose hands soever it might be. The bill charg- 
ed that Ronald McDonald, some time in the year 1834, in 
order to save harmless the defendant Robert Martin, who was 
the surety of the said Ronald for the faithful administration 
of the estate of Ann Charteris, and to defeat and hinder the 
plaintiff, Sarah, in the recovery of what was justly due to 
her, made a conveyance of the whole or greater part of his 
property to the defendant, John Ellington, in trust, for the 
said Robert; that the said Ronald received a large amount of 
money, property and effects, as belonging to the estate of his 
intestate, the said Ann, and died in the month of November, 
1834, having previously made his last will and testament, 
wherein he appointed his wife Jane his sole executrix and 
legatee; that she had proved the said will, and taken into her 
possession the whole estate, as well of her husband as of her 
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husband’s said intestate; that the said Robert Martin had been Dec. 1839 
appointed administrator de bonis non of the said Ann, and, — Theupee 
had received, or shortly would receive, as such, a large sum et a. 
as of the estate of his said intestate. The prayer of the bill MeDea ald 
was, that the said Jane McDonald, as executrix of Ronald  ¢ ai. 
McDonald, and the said Robert Martin, as administrator of 

Ann Charteris, might come to an account with the plaintiffs 

for all the assets of the said Ann which had come to them re- 
spectively, whether from the estate of John Lenox or the es- 

tate of John Charteris, or otherwise, and might be decreed to 

pay what might be justly due on such account; that in de- 

fault of payment, the said John Ellington might be decreed to 

sell the trust fund in his hands for the satisfaction thereof; 

that John McKinnell, the husband of the plaintiff Sarah, 

might be made a party defendant; and for general relief. 


The answer of the defendant, Jane McDonald, admitted 
the death and intestacy of John Lenox, and the administra- 
tion on his estate as charged, and admitted that the said Jane, 
her sister Ann and her brother John, were his next of kin; 
that the said John died, having previously made his last will, 
the administration of which was confided to James ‘I’. More- 
head, Esq., as charged; that her sister, the said Ann, died in 
Scotland, and that Ronald McDonald administered on her 
estate; that Robert Martin was surety for the said Ronald on 
his administration bond, and that the said Ronald executed 
a conveyance of some property to the defendant, John El- 
lington, for the indemnity of the said Robert; and that the 
said Ronald had died, having made a last will, whereof he 
appointed her executor; which will she had proved. This 
defendant denied that her sister, the said Ann, ever had any 
child, and protested her utter ignorance of the existence of 
such a reputed child; and in the most explicit terms, dis- 
claimed all acquaintance with the plaintiff, Sarah. The de- 
fendant did not admit the execution of the alleged deeds, or 
either of them, as charged in the bill; and prayed that the 
plaintiff might be put to strict proofs thereof; and insisted 
that her sister, the said Ann, having died childless and intes- 
tate, without having made any disposition of her property in 
her life-time, she, the defendant, became wholly entitled to 
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Dec. 1839 her personal estate; and that the plaintiffs had not, nor had 


Thompson 
et al. 
v. 
McDonald 
et al. 


any of them, a right to demand an account thereof. 

The answer of Robert Martin contained the same admis- 
sions as were set forth in the answer of Jane McDonald.— 
This defendant stated, that having become the surety of Ron- 
ald McDonald on his administration of the estate of Ann 
Charteris, the said Ronald executed a conveyance of certain 
property named therein, to indemnify the defendant from in- 
jury therefrom, and protested that the same was executed, 
not to hinder or delay the plaintiffs, or either of them, but 
bona fide for the purpose therein mentioned. This defend- 
ant admitted, that or the death of Ronald McDonald, he ob- 
tained letters of administration de bonis non on the estate of 
Ann Charteris. Of the other matters charged in the bill, de- 
fendant declared that he was ignorant, and required that the 
plaintiffs might be put to the proof thereof. 

The defendant, Ellington, admitted that he was a trustee 
in the deed executed for the indemnity of Robert Martin, and 
declared his entire ignorance of the plaintiffs, and of the mat- 
ters alleged by them whereon their pretended claim was 
founded. 

To these answers the plaintiffs entered a general replica- 
tion—as to the defendant, McKinnell, publication was made, 
and the bill was taken pro confesso against him, and was 
set down to be heard er parte. 

Upon the hearing, the proofs clearly established that the 
plaintiff, Sarah, was the natural daughter of Ann Charteris; 
that she had been acknowledged as such by her mother, from 
the day of the said Sarah’s birth in 1799, up to the death of 
the said mother, in 1830, and had been generally known as 
such by the acquaintances of the family of her mother; that 
she intermarried with the defendant, John McKinnell. with 
whom she lived not quite a year; and that he had wholly sep- 
arated from her. The instruments, called in the bill the 
deeds of settlement and devolution, were also produced, and 
their due execution according to the laws of Scotland satis- 


factorily proved. 


W. A. Graham for the plaintiffs. 
Boyden for the defendants. 
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Gaston, Judge, having stated the ¢ase as above, proceed- Dec. 1839 
ed as follows: The right of the plaintiffs to the accounts 
z Thoinpson 

demanded, has been resisted on several grounds. et al. 


In the first place, it is insisted that the claim of the plain- y.n,,ala 
tiffs cannot be upheld, unless the instrument of the 13th of et al. 
April, 1830, be established as a deed, effectual to transfer 
the interest of Ann Charteris, in the personal estates of her 
deceased uncle and brother, to the trustees therein named. 
The plaintiffs have not, it is argued, pleaded this instrument 
as a will, or testamentary disposition, to take effect after her 
death, and, therefore, cannot claim under it as such; and if 
they had so pleaded it, this Court could not recognize it as a 
will or testamentary disposition, until its validity had been 
established by probate in the proper forum. Now, without 
denying that the instrument has been executed in the form, 
and with the ceremonies required in the execution of deeds, 
it is, nevertheless, insisted, that it cannot operate as a deed, 
because its dispositions are, in their nature, merely testamen- 
tary; purporting to take effect after the death of Ann Char- 
teris, and dependent upon her death as an event necessary to 
the consummation of the instrument. ‘To support these. 
views, the attention of the Court, besides being called to the 
general scope of the instrument, was particularly directed to 
that part of the proem wherein the maker uses these words, 
“ considering the propriety of so arranging my e«ffairs, while 
I am of sound disposing mind and memory, as to prevent 
disputes at my death”—also to the disposition made of “all 
and sundry the heritable and moveable, real and personal 
means and estate now belonging to me, or that may pertain 
and belong, or be due and indebted to me at my death”—al- 
so to the clause, “and I do hereby constitute and appoint my 
said trustees, and the survivors and survivor of them, and 
the heir of the survivor, to be my sole executors and univer- 
sal legators and intromitters, with the said moveable aud per- 
sonal means and estate, secluding and debarring all others” — 
also to one of the trusts therein declared, viz: “in trust for 
the payment of all my just and lawful debts, death bed and 
funeral expenses,”—and, finally, to the clause in which she 
declares “and I reserve my own life rent in the premises, and 
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Dec. 1839 power to alter, innovate and revoke these premises, in whole 


Th ~ or in part, at any time hereafter; and dispense with the de- 
om pson 
et al. livery hereof, and declare these presents to be valid and ef- 
M v. __ fectual, though found lying in my own repositories, or unde- 
eDonald , ,. . eed 
et al. delivered at fhe time of my death.” These, it is said, clear- 
ly shew, notwithstanding the form of the instrument, that it 
was made in contemplation of death, for the disposition of 
property that might not be acquired until! the last moment of 
life, for purposes to be executed after death, with the reserva- 
tion of the use of the property, and the power of revocation 
during life, and conferring an office which could be called 
into existence but by the death of the maker of the instru- 
ment—that it is therefore an instrument altogether testamen- 
tary in its properties—and cannot, without violence to the 
plain intent of the maker, be allowed to operate as a deed 
taking effect from the execution thereof. 
—_— We assent to the proposition that the plaintiffs cannot have 
—s relief by this bill, if the instrument in question be one simply 
instrument testamentary; and we also think (although it is unnecessary 
cat antes to give a judical opinion upon that point,) that were the in- 


relief under 


das tp strument a will or testament, the plaintiffs could not set it up 
instrument by a bill, but ought to bring it forward before the appropriate 


deed, i 
a he me tribunal, have the letters of administration recalled end ve- 


= wil. A cated, and cause it to be there proved as a will. But before 
an instru- we refuse to the instrument the operation of a deed, we must 


t cannot 
tectep be fully satisfied that it is simply testamentary, and cannot, 


a8 eae” by law, operate as an act inter vivos. The defendant, Jane 


by a “—" = McDonald, is called to account for the conduct of her testa- 
equity, bu 

must be ‘tor in the management of the estate of Ann Charteris, which 
prousht ., Was confided to him as the administrator of the said Ann. 


re a The defendant, Robert Martin, is called to account for his 
and there management of the same estate afterwards confided to him 


Pro. “**also as her administrator. Those grants ‘of administration, 
Although it unrepealed, conclusively establish that the said Ann died in- 
does — testate. Now, although it does not necessarily follow, that 
follow, that if the instrament in quéstion be not testamentary, it must 
phat meee have effect asa deed; and although our declaration that it 


testamen- cannot operate as a deed, may consist with the established 


pn igh my fact of her intestacy; nevertheless, this fact is one which 
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should render us very cautious, in giving to the instrument Dec.’ 1839 
a construction that must render it nugatory. It is the duty _ oan 
of courts to be benignant in the interpretation of solemn and  ¢¢ al, 
deliberate acts, so that they may avail, if possible, rather than. _¥: 


perish altogether. Besides, the plaintiffs have not in their ye 


bill, alleged in general terms, that the said Ann, by deed duly 


executed, had conveyed all her interest in the property in ond obtha? 


a declara- 
question, to the plaintiff’s trustees, for the sole and exclusive ¢ ** 4 4 


benefit of the plaintiff, the cestuy que trust; but have set coast Gat 


cannot 
forth, almost verbatim, the operative words of the instrit- operate as 
ment, and the trusts therein declared; and have referred to a * 4¢e¢: with 


copy of the intrument, ready to be produced, and which they = whe oh 


proffered to produce on demand. Now it seems to us, that of the ma- 
ker’s intes- 


if the defendants meant to raise the defence that the instru- trey, ney. 


; j ertheless, 
ment so set forth, to an inspection of a full copy whereof (roy ce 


they were entitled before making defence, and the execution one which 
ould rene 


of which they called upon the plaintiffs to prove, was, when der the 
proved, inoperative by the law of Scotland, to aasiie the Cons —- 


interest which it purported to convey; they ought, in fairness, giving to 
the instru- 
to have raised that defence upon the record, so as to put the ment a con- 
fact in relation to that law, distinctly i in issue, and apprise —. 
the plaintiffs of the necessity of exhibiting proofs thereupon. Siprery: 
Certainly, they have not, by their answers, admitted, and are tor it 18 the 


duty of 
not, therefore, now precluded from denying the fact; but we courts to be 
do not expect the same plenary proof to establish it, nor are a a lll 
we disposed to draw the same inferences from scantiness of nage af 
solemn a 
proof, in relation to it, which we might have thought it rea- deliberate 


sonable to require and infer, if the pleadings had shewn that §<* ooo 
it was a material fact, directly controverted between the va 


parties, 


The only direct evidence which we have concerning the 
ere an 


law of Scotland, on this subject, is contained in the deposi- instrament, 
tion of James Thompson, a professional gentleman of that — din 


country, who testifies “that the deed of settlement” which plaintiff 
claim, is 


has been inspected by him, “is a deed, completed according set forth in 
to the forms established by the law of Scotland, for execut- their Bil, if 


ing the deeds of illiterate persons who cannot write.” We ants wish to 
avail them- 


must therefore regard it as a deed, in all respects, complete, selves of 


: , ; __.the defence 
unless its contents shew that it cannot operate as a deed,— ti, ae 
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Dee. 1839 There is always difficulty in the court of any country un- 
Temnene dertaking to fix the construction of an instrument made in a 
et al. foreign land, with the laws of which it is not familiar. ‘The 
McDonald only mode -of encountering that difficulty, where there is 
et al. not an allegation established by proof, that the instrument 


—-— has a technical meaning, different from that which its words 
8 rument : ° ° ° ° ° 
does not, by import in their ordinary sense, is to understand the instru- 


the laws of : *, : ° 
the foreign ment according to its obvious import. 
country There are, undoubtedly, passages in this deed, which, re- 
where it : ata : 

was execut- ferring distinctly to things to be done after the death of the 


ps onde maker, give it the similitude of a testamentary paper. We 


— sts are not so much struck with the clause in which she consti- 
w ° . . 
purports to tutes her said trustees and the survivors and the survivor of 


" .th . ° 
cught in» them, and the heir of the survivor, “ to be her sole executors 


fnirness .‘° and universal legators and intrommitters, with the said move- 
pen my up- able and personal means and estate, secluding and debarring 
on e re- . 

cord, so as all others;” for most of the terms here employed are evident- 


to put the : . 
fe in re '¥ merely technical, and used with reference, not to our law, 


lution to but to the law of Scotland; and without an acquaintance 
that law ° . . 
distinely With that law, they are to us necessarily in a great measure 


ty unintelligible. We are the more sensible of the hazard of 


if they do undertaking to expound these techrical terms, by adverting 
not admi . ay , 
the faet in to other parts of the instrument, where technical language is 


their an- : . 
swer, they lS used, or there is a reference to legal forms with which we 


vie orve are unacquainted. ‘Towards the close of the instruinent, the 
h m deny- supposed grantor says, “and I dispense with the delivery 
the coun hereof, and declare these presents to be valid and effectual, 


Me net €x though found lying in my own repositories, or in the custody 
mame plane of any other person, undelivered at the time of my death.” 
ry pro: . . . : 

relation to And again: “and I consent to the registration hereof in the 


t . . . . 
the wa” books of council and of sessions, or others competent, therein 


pearl to remain for preservation; ard that all necessary execution 
tiness of | May pass on a decree to be interposed thereto, in common 


Ine wiesd. form, and for that purpose constitute 


ings had ” i 
rs te ___ ty procurators. If, upon the technical 
it wasama-meaning which the word “executors” bears in our law— 
terial fact . . . 

directly that is to say, of persons appointed to execute the will of one 


£2 berneeg Who is deceased—we should judicially conclude that the in- 


the parties. strument itself must be testamentary, while we are ignorant 
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of the meaning of the immediately following terms, “ univer- Dec. 1839 
sal legators and intrommitters”—while we know not what is Thenpiih 
meant by the maker of an instrument, proved to be adeed ¢ al. | 
completed with all the forms of law, dispensing with the de- | _¥: 

: “wing " McDonald 
livery thereof, and declaring it to be valid and effectual, al- 4: 4). 
though it should never be delivered in her life-time—while 
we are wholly uninformed what is the legal effect of a “ con- jay 
sent that it shall be registered in the books of council or ses- fealty in 
sion”—or of consent “that execution may pass on a decree any coun- 


; . try und 
to be interposed thereto in comnion form—and of the consti- taking to 


: ’ ” fix the con- 
tution of” (blank) “ procurators for that purpose,” our conduct (& tic cone 


would be scarcely less rash than that of an individual who an yn 
should venture to perform on oath the office of interpreter of ~w foreign 


: : land, with 
a speech in a foreign tongue, because he caught one word, the 05, 0. of 


sound of which was familiar to his ears. But, this reference which it is 
notlamiliar. 
to the disposal of the property and to the conduct of the trus- The onl 


tees after death, is manifested by language in no respect tech- mote Of 


nical, and as to the meaning of which there is little or no ing that dif- 
room for mistake. The motive assigned for executing the where there 


instrument—the disposition attempted of property that might a Soe 
be acquired thereafter and before death—and the injunction wre. 
on the trustees to pay death-bed and funeral expenses—une- the instru- 
quivocally point to the death of the maker as a period after technical 4 


which: some at least of her purposes were to be executed, and "ening 
are indications of the testamentary character of the instrument from that 
well deserving of notice. But they are by no means conclue words im- 
sive. It does not follow, because an instrument is to produce Fyn" 4,. 
important results after death, that therefore it must be testa- nary sense, 
mentary. ‘To render it testamentary, it is essentially neces-,°,"ne*” 
sary that it should be made to depend on the event of death instrument 
as necessary to. its own consummation. Permanent dispo- to its obvi- . 
sitions of property, however made, whether by acts perfect in“ — 
themselves or to be perfected by death, must be made with a 

view to their operation long after the disposer shall have ceas- 

ed to exist; and although the desire of removing strife about 

the enjoyment of property when its present owner shall be no 

more, is a peculiarly appropriate inducement for a testament- 

ary disposition, it is by no means an irrational motive for ma- 


king a settlement during life. And it may also be remark- 


36 
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Dec. 1839 ed, that however inoperative the instrument may be as a deed 
‘Thompson '2 PSs property, thereafter to be acquired, and however as to 


et a!, that property it may manifest a testamentary inclination, it 
McDonald can have its full effect on the property then held, and so far 
et al, there is no necessity for denying to it its proper action. 

But, whatever influence the indications adverted to might 
have, unexplained and unopposed, upon the character of this 
instrument, they are met by others so strongly manifesting 
the design to do thereby a perfect and consummated act, that 
we feel little difficulty in declaring the instrument valid as 
adeed. The form of it is a circumstance by no means un- 
important. It is certainly true that an instrument, conveying 
a benefit, whatever form it may assume, if it has the charac- 
ter of a testamentary paper to be consummated by death, may 
be admitted to probate as testamentary. And it is also true, 
that from a principle, which more or less governs all Courts, 
to be astute in finding out a mode of giving effect, in one way 
or another, to every instrument (as was observed by Sir John 
Nicuoxt, in Thorold v. Thorold, 1 Phill. 1,) papers con- 
taining dispositions of property to be made after death, al- 
though made in the form of and intended to operate as settle- 
ments, deeds of gift, bonds or other perfect acts inter vivos, 
yet because they could not operate in that character, have 
been allowed to operate as wills or testamentary papers. And 
among the most prominent of the instances referred to by 
that learned Judge, in which this astuteness has been prac- 
tised, are cases of “ Scotch conveyances”—Masterman v. 
Maberly, 2 Hagg. 235. Yet these very considerations shew 
that, prima facie, the form of the instrument and the mode 
of its execution, are to be regarded as indicating its distine- 
tive character, and the astuteness exercised to impress upon 
them a different character, is not only evidence that for this 
purpose it was necessary to resort to astuteness, but this as- 
tuteness is permitted for the purpose only of securing to it 
some operation. ‘ 

The general structure of the instrument very clearly, we 
think, imports an immediate conveyance. There is not one 
word in it of a gift after death—of devise—or of bequest. 
And here it is fit to notice an error in the bill where the 
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word “ bequeath” is improperly inserted. It does not occur Dee. 1839 


in the instrument. All men are thereby called upon to take 
notice—these are its words—* that I have given, granted, as- 
signed, disposed and conveyed, as I give, grant, assign, dis- 
pose and convey,” the property therein described to the per- 
sons therein named. She then proceeds to covenant with 
these grantees as follows: “ and I bind and oblige me and my 
heirs and successors, (it is difficult to imagine who these are, 
if the covenantees be in our sense of the word her executors, 
to make and deliver all writiags necessary for making these 
presents valid and effectual.” Then, after setting forth the 
main purposes and trusts for securing the performance where- 
of the conveyance has been made, some of which, it is ad- 
mitted, cannot be completely executed until after her death; 
and in order the better toaccomplish the object thereof, pow- 
er is given to the grantees in these words, “ with power tothe 
said Alexander Kissock, &c., &c., to sell and dispose of the 
said estate, to bring actions for the recovery thereof, to grant 
conveyances and discharges to the purchasers and others; 
and generally to do every thing in the premises” (not which 
I could do, if living—but) “ that J could have done before the 
granting hereof.” lf any lingering doubt yet remained as 
to the true character of the instrument, it ought to be re- 
moved, we think, by the care which she has used to secure 


Thompson 
a al. 


McDo onald 
et al. 


to herself the income or annual value of the property so con- 


veyed in trust—and the power which she has expressly re- 
served during life, of revoking the act which she has done. 
The language of the deed is, “ and I reserve my own life-rent 
in the premises, and power to alter, innovate or revoke these 
presents in whole or in part, at any time hereafter.” How 
idle. is the reservation of a life-rent—or of the income during 
life, out of the proceeds of property which until death was to 
remain wholly and absolutely her own! How nugatory the 
reservation of a power to revoke during life that which was 
to become her act only upon her death! 

Nor do we feel the.difficulty which has been suggested in 
the argument, of a repugnancy between the reservation to the 
donor of a life-rent, and the immediate gift tu the trustees of 
the property out of which it is to arise. The reservation is 
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not of the property itself, and can clearly be supported by our 
~~ law—ard, as we suppose, by every law which holds it the 
duty of trustees to preserve inviolate the confidence reposed 
in them—as a trust which they are enjoined to permit or ful- 
fil. Upon full consideration of this objection, therefore, the 
Court is of opinion that the instrument in question purport- 
ing to be a deed, is valid as a deed to convey the property 
now in controversy to the persons therein named for the 
trusts declared by the grantor. 

The next objection to the relief of the plaintiffs, relied on 
by the counsel for the defendants is, that the trustees are im- 
properly joined with the plaintiff Sarah, as parties plaintiffs. 
In support of this objection it is said, that if the deed of the 
13th of August, 1830, conveyed the property in dispute to 
the trustees, then it appears, by the shewing of the plaintiffs 
themselves, that these trustees, by their deed of transferrence 
and devolution of the 4th and 6th of August, 1832, assigned 
to the plaintiff Sarah the whole of their estate, title and inter- 
est; so that at the time of filing this bill, they had no remain- 
ing interest therein or concern therewith. It is then insisted, 
that according to the well established principles of Courts of 
Equity, if there be several plaintiffs in a bill, some of whom 
have an interest and others have no interest in the matter of 
the suit, and this appear upon the face of the bill, a general 
demurrer to the whole bill is a good defence. King of 
Spain v. Machado, 4 Russ. 225 (3 Eng. Con. O’y. Rep’ts. 
643.) It is further insisted, that if this do not appear on the 
face of the bill, but is brought forward by a plea, such plea is 
also a good defence to the suit. Makepeace v. Haythorn, 
4 Russ, 224, Ibid 652. And it is contended that whether 
this appear on the face of the bill or not, yet upon its being 
shewn at the hearing, none of the plaintiffs will be permitted 
to have a decree; and this position is supposed to be strongly 
intimated, if not distinctly declared, by the Master of the 
Rolls, in Bill v. Cureton, 2 Mylne and Keene, 503, (8 E. 
C. C. Rep’ts. 103,) and by the Chancellor, in Glynn v. Sou- 
‘res, 3 Mylne and Keene, 450, 9 E. C. C. Rep. 132.) For 
reasons which shall be assigned hereafter, we shall not enter 
into a full consideration of .the questions of pleading and 
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practice which this objection seems to present; but we deem Dee. 1839 
it not amiss to observe, that notwithstanding the intimations,;, Theeie 
of opinion referred to, we leave it as a point fit for further ex- et al. 
amination, and quite open for discussion, whether an objec- MeDenal 4 
tion to a want of interest in some of the parties plaintiffs, ¢ 4), 
which might have been effectually urged by way of demur- 

rer or plea, will be deemed fatal to the relief of the others, if, 

at the hearing, the case be made out on which the bill claims 

relief. And while we distinctly admit the position that where 

one, who has po right to sue by himself, and who is an en- 

tire stranger to the defendant, is joined as a co-plaintiff with 

those having a right to sue the defendant by themselves, ad- 
vantage may be taken of this improper joinder by plea or de- 
murrer, we are not prepared to say that this principle ever 
applies where assignor and assignee join in the assertion of a 
claim, as to which there has been at least—if it do not yet 
continue—a privity between each of them and the defendant. 

We find the doctrine thus far completely settled, that in those 

cases where theassignment is absolute and unconditional, and 
leaves no remaining liability or right in the assignor which 

can be effected by the decree, the assignor need not make him 

a party. But we have not found that if he be needlessly made 

a party, this constitutes a valid ground of defence. See Ry- 

an v. Anderson, 3 Mad. 97—Smith v. Brooksbank and 
Moore v. Blagrave, 7 Sim. 18, (9 Con E. C. Rep’ts. 456— 

458.) But, however this may be, it is certain that if there 
remain, notwithstanding the assignment, any interest—right 

—or liability in-the assignor, which can be effected by the 
decree—a scintilla juris even—there he is a proper, and, in 

most instances, a necessary party. Such is the case here. 

The bill indeed states that the trustees executed to the plain- 

tiff Sarah a certain deed of devolution and transference, 
whereby they conveyed to her the whole trust property as 
amply as they had held it for her use, and whereby they de- 
nuded themselves of their trust; and the feme plaintiff be- 

came entitled to receive the funds; but this allegation must 
necessarily be understood as charging only as full a devolu- 

tion and transference as by their deed the said trustees could 
rightfully make. It was not in their power, by any instru- 
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Dec. !839 ment which they might execute, to transfer to the feme plain. 


Thompso pso 
et al. 


Vv. 
McDonald 


et al. 


ompson til so thoroughly and absolutely all the rights and authori- 
" ties conferred upon them by the deed of settlement, as to leave 
them, in the contemplation of this Court, without a material 
interest in, and liability for, the property, the subject of con- 
test. Under the deed of settlement, the enjoyment of the 
property is not only secured to the sole and exclusive use of 
the plaintiff Sarah, but every interference of her husband 
therewith is most strictly interdicted. This Court cannot al- 
low an operation to their deed of transference which will put 
this property directly into the hands of the husband; and 
such would be the necessary result of a transference of the 
whole interest to her without the intervention of a trustee. 
But besides, there are certain contingent trusts for the benefit 
of the issue which the said Sarah may have, which trusts 
have been confided to the said trustees, and which they can- 
not devolve upon others. The effect—and the whole effect 
of this deed of devolution, as regards this suit, is a solemn ac- 
knowledgment by the trustees of their assent that the whole 
immediate beneficial interest in this property may be de- 
creed to their co-plaintiff. We are therefore of opinion that 
this objection also will not avail the defendants. 

The remaining objection is, for that the bill has made par- 
ties defendants thereto, not only the administrator de bonis 
non of Ann Charteris, but the executrix of the deceased ad- 
ministrator; that the latter is responsible, not to the plaintiffs, 
but to the administrator de bonis non, that the relief of the 
plaintiffs is direct against such administrator, and should 
therefore be sought against him only. This objection we 
think is clearly untenable, and, in support of that opinion, 
we rely on the athority of Brotten v. Bateman.in this Court. 
2 Dev. Eq. Repts. 115, and refer to the reasons assigned in 
that case, and also in the case of Holland v..Prior, 1 
Mylne & Keene, 237 (7 Con. Eng. C. Rept. 22,) in both of 
which the very objection was deliberately considered and 
overruled. 

There must be a reference to take the accounts required 
by the plaintiffs. 


Per Curiam. Decree accordingly. 
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Upon the return of the report, made by the commission- Dec. 1839 
er under the order of reference, to state the accounts in this <a 
cause, exceptions were filed, and, thereupon, the following o- et al. 
pinion twas pronounced by his Honor. McDenel 4 

Gaston, Judge. The commissioner’s report exhibits et al 
two views of the account directed to be taken in this case-— 

If the plaintiffs be entitled to the moiety of the effects of 
John Charteris, which: was bequeathed to his sister, Ann 
Charteris, the commissioner finds ‘the amount due them, to 
be $7,208:15 cents; but if the plaintiffs be not entitled to 
that moiety, then he reports the amount due, to be $5,798:37 
cents, The question of law, presented by the report, arises 
upon the following facts: John Charteris, bequeathed all 
his property to his two sisters, Ann Charteris, and Jane Mc- 
Donald, with an express limitation, that if either of them 
should die without a child, or children, living at her death, 
“the whole should survive to the surviving sister, her heirs 
and assigns.” Ann Charteris died without having been mar- 
ried, but there was living, at her death, the plaintiff Sarah, 
who was born to her out of lawful wedlock, long before the 
execution of John Charteris’s will,and who was recognized by 
‘the said Ann, and by her friends, as the child of the said 
Ann; and in whose favour the deed of settlement was made 
of all the property of the said Ann, which has been estab- 
lished in this cause. It is insisted, on the part of the plain- 
tiffs, that the said Ann did, in the sense of this will, leavea 
child living at her death, and that therefore the limitation 
over to Jane McDonald, did not take effect. 'The court has 
no difficulty in pronouncing that, according to the legal con- 
struction of the will, Ann Charteris did die without leaving 
a child or children living at her death, and that the limitation 
to the defendant, Jane, did take effect. This is not the case of 
a bequest éo the children of the testator’s sisters—much less to 
their children, then in existence. It is a prospective disposi- 
tion in favour of the surviving sister, upon the contingency 
that the other should not leave child or children behind her. 
Now, without deciding upon the effect of a bequest explicit- 
ly made to the children which a woman may have, whether 
legitimate or natural—or upon the effect of a limitation, in 
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Dec. 1839 case a woman should not leave living at her death any child, 
Thompson ¥ Uether legitimate or natural; it is enough to say, upon the 
10m pson . +. * ‘ 

et al. present occasion, that it is perfectly clear that the word “chil- 
MeDanalg '@2” per se imports in law, legitimate children; and that 
et al. none but legitimate children can be understood as embraced 


eager therein, unless, upon the instrument to be construed, it man- 
ve = : . ; 
“children” ifestly appears that natural children were thereby intended. 


perte in (S08 Wilkinson v. Adams. 1 Ves. & B. 422.) Nor is 
— legiti- this legal import of the term “children” at all altered by the 
dren, and acts of our legislature, which permit, where a woman dies 


pone owt intestate, and without legitimate children, “ those commonly 


children |__called illegitimate or natural children” to succeed to the pro- 


derstood as perty of their mother. They are not thereby made, in law, the 
cmbreed Children of their reputed mother, but enabled to take her 


in an in- 

strument property where there are none such, under the description of 
be chit persons “commonly called illegitimate or natural children.” 
dren, a The court therefore sets aside the account taken by the com- 


less it man- 


ifestly ap- missioner, upon the basis that the plaintiffs are entitled to the 


— moiety of the effects of John Charteris, bequeathed to his 


hild 
vere there- Sister Ann. 


by intend-- Exceptions have been taken by the plaintiffs to the’ other 
the legal account. ‘The first exception is, for that the commissioner 


iwp rt of — 
theterm hath allowed acommission of five per centum to the exec- 


* chiidren” ytrix of Ronald McDonald, when, according to law, no com- 
at all alter- 


ed by the mission should be allowed. So far as this exception extends 


galt hag to the allowance of any commission, it is not well found- 


See 1 Rev. tj 
a. 38, &4, for it is one not allowed to the defendant Jane, personal- 


Rule 10, Jy, but to her testator, and is not forfeited, as alleged on the 


d ch. 64, a 
pon i) part of the plaintiffs, by the unconscious resistance she has 


which per- made to their just claims. But the rate of commission is 
mit, where 


awoman manifesly unreasonable. The whole estate of Ann Charte- 


tuec.nd” tis, with which the late R. McDonald is charged, consists of 


aa three sums of money—two received from Mr. Morehead, the 
chiliren, administrator of John Lenox, and the other received from 


mon'y cait- Mr. Town, a professional gentleman of Virginia, being the 


ed thegiti said Ann’s one third part of the nett amount of collections 


——. . there made for John Lenox’s representatives: and there are 
ehiidren to ° . . 
sueceed to no disbursements. The moneys thus received, simply re- 


me Pres mained in his hands until his death. The ground upon* 


mother, which the commissioner allowed this rate of commission, 
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was, that an order had been, obtained in the County Court of Dec. 1839 
Rockingham, by the defendants, since the reference of the |, 


Pe Thompson 
accounts, fixing 5 per cent. as a proper commission. What- et al. 


ever respect this court might feel itself bound to pay to such MeDonald 

an order, had it been made before this suit was instituted, it  ¢ al, 

regards an order in relation to a matter under investigation pen 
P) 


here, as furnishing no criterion by which to regulate the pro- in reporting 
per allowance. ‘The commisssioner should have reported UPor"** 
what he deemed a reasonable commission, and if there was — ra 
ground to expect that any investigation to be made by him, red to him, 
could change the view in which the subject of commissions —— 


is now presented, we should recommit the report for his re- deems ® 
reasonable 


visal. But thinking it unnecessary to delay the final decision commission 
. for the ad- 
of the cause for the mere form of such a recommitment, we al- ministrator; 


low the exception for the excess over 14 per centum, credited 6nt 1 he 4 


as a commission to Ronald McDonald, and overrule it as to court will, 
‘ r . “Et PRP if it deem 
the residue. ‘The remaining exception of the plaintiffs is, for it necessary, 


that the master in the said account, hath not charged the es- ge 
tate of Ronald McDonald, for the interest or profits on a for his re- 
‘ : visal in that 
moiety of the estate of John Charteris, up to the year 1830, particular. 
when Ann Charteris died. In strictness, there is ground tor 
this exception. Until the death of Ann Charteris, the es- 
tate of John Charteris, belonged beneficially to the said Ann 
and Jane McDonald, equally; and, therefore, although upon 
the death of Ann Charteris, her moiety of the estate surviv- 
ed to the said Jane, yet her moiety of the profits did not pass 
therewith. But the court will not recommit the report be- 
cause of this exception. It is admitted that the claim was . 
not advanced before the commissioner, and not thought of be right in 
until after the report was made. It does not appear that Cease 
there was, in fact, any profit on the estate, between 1827 and ty omitted 
ae : ‘ . ‘0 advance 
1830—and it is certain, that if there was any, the moiety of it before 
the plaintiffs therein, must have been very inconsiderable— '4 "deck 
For the whole estate, with the accumulation of interest there- »°t appear 
: . that in fact 
on, for three years after the death of Ann Charteris, that is there is any 


to say, in November, 1833, appears to have been but $1,032. ground 


The report, according to the second view presented by 2 Su’ > 


in- 
is to be corrected, by deducting the excess of commissions considers 


allowed to Ronald McDonald; and, after that correction, is court will 
37 
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Dec. 1839 confirmed. The commissioner is allowed $25 for taking 
= the accounts, to be included in the taxation of costs, and the 
mh the ve plaintiffs will have a decree for the amount due them, and 


ponnt of ic, Also a decree for their costs against Jane McDonald. 


Per Curiam. Decree accordingly. 


MEMORANDUM. 


At a meeting of the Governor and Council, held at the 
Executive Office, on the 10th of February,.1840, Epwarp 
Hatt, Esquire, of the town of Warrenton, was appointed a 
Judge of the Superior Courts of Law and Equity for this 
State, vice Judge SaunDERs, resigned. 





